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question involved. 
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30, 1890, as construed and applied by the Secretary of Agriculture, 
are beyond the scope of the statutes and contrary to the intent of 
Congress, thereby denying appellent both due process and equal 


protection of the law. 
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JURISDICTIONAL STATEMENT 


This appeal is made pursuant to the Act of June 25, 1948, c. 
646, 62 Stat. 929; 28 USCA Sec. 1291, providing for appeals from final 
decisions of the DistrictCourts of the United States. The final decision 
of the District Court was entered on April 8, 1957, and the motion for 
rehearing and three-judge court was denied and entered on May 3, 
1957; Notice of Appeal was filed on May 21, 1957. 
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STATEMENT OF THE CASE ~ 


A. BACKGROUND OF THE CASE: 


The appellant is the operator of a private zoo known as "Africa 
USA" located in Boca Raton, Florida, exhibiting many types of animals 
to the public, including giraffes, the subject of this action. The Sec- 
retary of Agriculture permits importation of giraffes for public zoos 
only, supposedly because of the danger of foot-and-mouth disease. am 


On July 30, 1956, the Department of Agriculture issued a per- 
mit to the North Atlantic Fertilizer and Chemical Company, Inc., of 
New York for the importation of five (5) giraffes from Kenya, East 
Africa. The Fertilizer Company was acting as agent for Mr. Heini 
Demmer, Game Catcher. 


On or about September 26, 1956, the giraffes arrived in the 
United States, were inspected by the Department of Agriculture and 
quarantined, as are all animals, in the Government Quarantine 
Station, Clifton, New Jersey, pursuant to the code of Federal Regula- 
tions. 


Mr. Demmer then sold two (2) of the giraffes to the Rare Bird 
Farm, Kendall, Florida, who in turn sold them to the appellant on 
December 7, 1956. 


The appellant demanded their release (one giraffe died of a heart 
attack on January 26, 1957) but the Secretary of Agriculture refused 
in a letter dated December 31, 1957 (J.A. 36-7) purporting to act by 
authority of the Act of February 2, 1903 Sec. 2, also relying upon a 
“condition” in paragraph three of the letter of July 30, 1956 (J. A. 34-5), 
which said that upon release from quarantine the giraffes would be 





"consigned to an approved zoological park under acceptable govern- < 
mental control." This so-called "regulation", enumerated in the letter Bn 
of July 30, 1956, was never published in the Federal Register and the 
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lower court, Judge Pine, in his opinion, relied on and held the appellant 
bound by the said letter (J. A. 24). No other regulation has such re- 
striction. 


B. THE ACTION: 

The appellant brought an action for declaratory judgment, 
injunction, and/or relief in the nature of Mandamus for release of the 
giraffes. 


During the hearing on the injunction, in the court below, Judge 
Pine ordered the Secretary to make an inspection of appellant's zoo 
in Florida to ascertain why it could not be approved by the Department, 


An inspection was made and an affidavit was filed by L. C. Heemstra, 
Department of Agriculture (J. A. 39-40) saying "It is my conclusion 
that physical facilities and methods of maintaining animals at ‘Africa 
USA' are substantially equivalent to those of public zoos." But "Africa 


USA" is unacceptable because there is a “lack of pertinent govern- 
mental control, State, or Municipal." 


On February 23, 1957, C. L. Campbell, Secretary, Florida 
Livestock Board and State Veterinarian advised Judge Pine (J. A. 31-3) 
that "the Board does not exercise supervision over the zoo in question 
[Africa USA] or any other zoo in Florida with routine or periodic ex- 
amination of animals." But "if the Department of Agriculture is con- 
vinced that the giraffe in question is apparently free of communicable 
or contagious disease and as such meets its requirements with respect 
to its importation into the United States. ...the animal's importation 
will be acceptable into Florida."" The animal was in "excellent health” 
(J. A. 38), according to the Department of Agriculture. The Depart- 
ment permits giraffes to go to public zoos in Florida. 
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The appellant employs a veterinarian approved by the Depart- 
ment of Agriculture (J. A. 40) who makes regular inspections of 
appellant's zoo. 


At the conclusion of the hearing on appellant's motion for pre- 
liminary injunction, it was stipulated between counsel that the hearing 
should be considered a final disposition on the merits and that the 
opinion (J. A. 23) should constitute the findings of fact and conclusion 


of law. 


C. THE ISSUE: | 

(1) The basic position of the appellee is that he derives the 
authority to prohibit importation of giraffes (wild ruminants) by private 
zoos under the Act of February 2, 1903, Section 2. 

(2) The basic position of the appellant is that the appellee 
derives no such authority from the said act. 


STATUTES AND REGULATIONS INVOLVED 
A. The applicable provisions of the Acts of March 30, 1890 and 


February 2, 1903 are set out in the Joint Appendix (J. A. 47-8). 


B. The applicable provisions of the regulation in Title 9, Chapter 
1, Part 92, Code of Federal Regulations, are set out in the 
Joint Appendix (J. A. 49-50). 

C. The letter of July 30, 1956 [Regulation] is set out in the 
Joint Appendix (J. A. 34-5). 


STATEMENT OF POINTS 
1. The Court erred in holding that the Act of February 2, 1903, 
did not present a substantial constitutional question because of a dele- 
gation of legislative powers and thereby necessitating a statutory three- 
judge court. 





5 


2. The Court erred in holding that the letter of July 30, 1956, 
from the Department of Agriculture to the North Atlantic Fertilizer 
and Chemical Company, the Importer, was a “binding regulation" 
issued pursuant to the Act of 1903, notwithstanding the fact that it 
was never published in the ERderal fgister. 

3. The Court erred in holding that the "regulation" issued 
pursuant to the Acts of 1890 and 1903, together with the unpublished 
letter of July 30, 1956, and Departmental Form LO-379-K, are not 
so broad that they do not burden and control interstate, intrastate, 
and foreign commerce. 

4. The Court erred in not holding that the Acts of 1890 and 
1903, as construed and applied by the Secretary, does not constitute 
class legislation; does not deny appellant due process and equal pro- 
tection of law; and does not constitute arbitrary discrimination. 

>. The Court erred in not holding that the Secretary of 
Agriculture has extended and modified an Act of Congress under guise 
of regulation. 

6. The Court erred in failing to apply the correct constitutional 
test to the Act of 1903, viz: ''The constitutional validity of law is to 
be tested not by what has been done under it, but what may, by its 
authority, be done." 

7. The Court erred in not holding that the regulation issued 
pursuant to the Act of 1903, and brings into operation its criminal 
provision, is not null and void for vagueness and uncertainty. 

8. (1) The Court erred in holding that a disease-free animal 
could not be transported in interstate commerce under the Act of 
1903 Sec. 1. 

(2) The Court erred in holding that the Act of 1890 Sec. 6 
does not govern importation of animals; that the Secretary of Agri- 
culture has discretion to discriminate between public and private zoos 
under said section; and that the Secretary has authority to require 
"governmental control." 


ee ae eet 
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(3) The Court erred in holding that the Secretary has authori- 
ty under the Act of 1903 Sec. 2 to allow a diseased animal into the 
United States and then attempt to control the disease by assigning them 
to public zoos only. 


9. The Court erred in not holding that the laws of the State of 
Florida "control" and govern the operation of appellant's zoo. 


SUMMARY OF AGRUMENT 
I 

The Act of 1903 presents a substantial constitutional question 
because it is a delegation of legislative authority. Under the Act 
Congress (1) declared no policy, (2) established no standards, (3) laid 
down no rule, (4) did not say under what circumstances or under what 
conditions that the Secretary was to prohibit the importation of wild 
ruminants [giraffes]for private zoos as a means of preventing the in- 
troduction oir dissemination of a contagious disease, and (5) did not 


say how long a prohibition was to last. 


A delegation of legislative power is permitted (1) if the executive 
is to find some fact upon which a statute makes its operation depend or 
(2) if the legislature lays down broad standards and leaves the executive 
the function of filling in the details. In the case at bar, there are no 
conditions or contingencies upon which the Secretary puts the statute 
into operation and he is allowed to roam and rove at will exercising 
an unfettered discretion. And prohibiting importation is not "filling 
in details." 


The Act of 1903 makes no mention of public or private zoos, 
makes no mention of acceptable governmental control, and makes no 
mention of restrictions for exhibition purposes. Notwithstanding this, 
importation of giraffes is permitted for "public" zoos only, with 
"acceptable governmental control" for "exhibition purposes". Under 


au . EA 


roe a a 
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Section 2 of the Act, as was true in the Panama case, infra, the 
Secretary is given "unlimited authority to determine the policy and to 
lay down the prohibition" as he "deems proper." 


Congress did not prohibit the importation of giraffes for private 
zoos, as they did not prohibit the transportation of “hot oil" in the 
Panama case. Deleterious consequences, as argued in the Court 
below by the Assistant United States Attorney, when he said: "Little 
children would not be able to see the animals in the zoo" if importa- 
tion were stopped; and "children would be without milk in Florida” if 
a disease were to break out, was rejected by the Supreme Court in 
the Panama case. 


Congress did not require the Secretary to make any determination 
of fact or circumstances under the act of 1903. When there is a dele- 
gation of legislative power, and a criminal provision of an act is made 
operative by a regulation, finding of fact is required. 


Motives and beneficient use of the statute by the Secretary is no 
answer when considering delegation of legislative authority. This 
theory was advanced and rejected in the Panama case. It was advanced 
in the court below -- the government said that they were not out to 
“grind any private axes" and that the appellant was "trying to bite the 
hand that feeds him." 


"The horrible disease of foot-and-mouth", as urged below, falls 
short as did the governments’ argument, in the Schechter case, infra, 
that important questions should be viewed in the light of grave national 
conditions, when, as the court said, you attempt "to justify action 
which lies outside the sphere of constitutional authority." 


A prohibition is not made or directed by the statute on importa- 
tion. If the Secretary can stop, restrict or shut-off the importation 
of giraffes for private zoos, he can do the same with any other article 
of commerce--the act says "as he may deem proper." He is making, 
not enforcing existing law. 
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18 

The appellant challenges the letter of July 30, 1956 (J. A. 34) 
as a binding regulation. First, it was never published in the Federal 
Register according to law. Second, even if published, there is no 
statutory authority for its discrimination. The court below (J. A. 24) 
and (J. A. 52) held the appellant bound by this "unpublished regulation" 
notwithstanding the fact that it makes operative the criminal provision 
of the Act of 1903 Sec. 3. Regulations required to be published in the 
Register have no binding effect even though the parties have actual 
knowledge of their contents, as did the appellant in the case at bar. 
The Administrative Procedure Act, and the Federal Register Act must 
be followed when dealing with a delegation of legislative power, irre- 
spective of actual notice. If the regulation has not been published; it 
has not been issued; and if it has not been issued; it has no force as a 
law. Ignorance of the law is no defense, but a law that has not been 
duly enacted is not a law. 


Ii. 

The "regulations" (including the invalid letter mentioned above] 
issued pursuant to the Acts of 1890 and 1903, permit the Secretary to 
burden, discriminate and control interstate, intrastate and foreign 
commerce. As heretofore pointed out, the Act of 1903 Sec. 2, does 
not make or direct a prohibition against importation as a means of 
controlling the introduction or dissemination of a disease. The 
Secretary controls foreign commerce by restricting importation 
contrary to the statute and the intent of Congress. He controls intra- 


state and interstate commerce by requiring the execution of a depart- 


mental contract prohibiting the owners of animals from selling or other- 
wise transferring them without his expressed permission (J. A. 38-9). 
Also, the appellee's agent, Doctor Heemstra, testified that this pro- 
vision was binding even though animals had come to rest within a 

State (J. A. 59). Furthermore, Doctor Heemstra testified that this 
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restriction on transfer was a part of the permit, that is, the restriction 
attached even before the animals entered foreign commerce (J. A. 56). 
Hence it continues for the life of the animal, which is for many years. 


IV. 

Congress can legislate for a class under the commerce clause 
but without such legislation, an executive officer cannot construe an 
act for the benefit of one, to the detriment of another, when both are 
in similar circumstances and like conditions. The affidavit filed by 
the Department says that appellant's private zoo is similar to public 
zoos with the exception of "governmental control."" The appellant is 
located within the sovereign State of Florida which has sovereign rights 
over everything within its borders. Furthermore, the appellant is 
licensed by both the State and the City of Boca Raton and responsible 
to those bodies. Moreover, appellant's zoo is especially zoned for the 
purpose for which it is being used (J. A. 41-4). 


Discrimination is So unjust in the case at bar that it amounts to 


a violation of due process and equal protection of the law. There is no 


justification for the segregation which amounts to capricious, dis- 
criminatory and confiscatory action. Thus, equal protection was in- 
tended to secure equality not only for all but against all. 


An intent to discriminate cannot be ascribed to the legislature. 
Hence, nothing but unmistakable language will warrant the construction 
of a statute as will produce unequal operation. Had Congress wanted 
a distinction made between public and private zoos, together with a 
requirement of "Federal Governmental Control" for "exhibition pur- 
poses, " they would have said so. This is especially true in view of the 
fact that a search of the legislative history, [filed with the complaint] 
including all committee reports and floor debate, back to 1884, fails 


to reveal the use of those terms in any form whatsoever. 
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Where do circuses and private zoos get giraffes? Answer: 
they buy them from public zoos for some $6,000. each. The same 
public zoos imported them for about $1,800. Your appellant owns 
two (2) giraffes and the anomaly is this: there is no law, State or 
Federal, prohibiting private zoos from owning giraffes; nor pro- 
hibiting public zoos from selling giraffes to whomever they choose. 
This absurd and discriminatory distinction should be avoided. 


V. 
It is elementary that an executive officer cannot alter or amend, 


an act of congress under guise of regulation. The bona fide regulation, 
if it can be called that, in Tit. 9, Chapter 1, Part 92, CFR, makes no 
restrictions other than for "exhibition purposes." This is not appli- 
cable to the appellant because he exhibits animals to some 200, 000 
persons per year. In short, the Secretary is not following his own 
regulation, though we do not concede him authority to make restrictions 
for exhibition purposes only. The damage is done by the letter of July 
30, 1956, which the Secretary says is a regulation. Sufficeit. to say 
that the Act of 1903 gives him no authority to issue the "regulation, " 

in the form of a letter or otherwise. In other words, the Secretary 
went beyond the scope of the Act of 1903 in issuing both the letter and 
the regulation and is misinformed as to the contents of his own regulation. 


VI. 

The constitutionality of the Act is to be tested not by what has 
been done under it, but what may be done by its authority. The courts 
may use "possibilities" as tests or guides in ascertaining an admini- 
strators limits under an act. A former Attorney General of the United 
States, infra, said that if the Secretary could prohibit the importation 
of hay and straw under the Act of 1903, he could put a restriction on 
other articles of commerce--this he could not do. 





11 

What has been done by virtue of Section 2, Act of 1903? Impor- 
tation of giraffes is permitted for public zoos only. What can be done? 
The Act says: "As the Secretary may deem proper." It was held im- 
proper to prohibit the importation of hay and straw because no such 
action was made or directed by the Act. Is it not improper to prohibit 
importation of giraffes for private zoos--when no such authority is made 
or directed by the Act? 


As to the "possibilities." According to the testimony by the 
Department of Agriculture, foot-and-mouth disease, for example, can 
be carried on the feet of people who walk in manure. They walk in 
manure around stockyards and in public zoos. Canada had an outbreak 
of foot-and-mouth disease a few years ago. If the same should happen 
today, could the Secretary prohibit or stop planes from landing in this 
country; could he prevent ships from docking at our ports; could he 
restrict people from entering this country at the border stations? We 
doubt it. 


Vil. 

The law is well settled that a person should be able to determine 
the criminal liability from "the four corners of a statute." In short, 
you need not speculate whether or not your conduct is criminal. 
Regulations, published and unpublished, make operative the criminal 
provision of the Act of 1903. The cases, infra, hold that the Secretary 
cannot extend the statute and make matters criminal which were not 
made criminal by the Act. This he has done. Heretofore it was not a 
criminal act for a private zoo to import or own animals. However, by 
authority of the "regulations" the appellant would be subject to criminal 
liability if he should remove his own property from the quarantine 
station without the permission of the Secretary. Hence all regulations 
issued under the Act are null and void for vagueness and uncertainty 
in that the Act neither makes or directs governmental control; neither 
makes or directs that a distinction be made between public and private 
zoos; and neither makes or requires a restriction for exhibition purposes. 
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VIII. 

The Act of 1903 Sec. 1 says that the Secretary is limited to 
‘inspections where he has reason to believe that a disease exists," 
otherwise interstate commerce shall not be disturbed. There is no 
reason for such belief because the giraffes were certified as being in 
excellent health. Had Congress intended anything to the contrary, they 


would not have put a "limitation" on the Secretary. 


Your appellant's position is that Section 6, Act of 1890 governs 
the importation of such animals. This is the "existing law" according 


to the Attorney General, infra. The reasons are these: (1) Section 1, 


Act of 1903, concerns commerce within the United States, (2) Section 2, 
Act of 1903, gives the power to the Secretary to make rules and regula- 
tions concerning the "existing law, "' (3) the last part of Section 2, Act 

of 1903 announces a new rule of law concerning hay, straw, etc., and 
(4) the Act of 1884, was carried over into Section 1, Act of 1903. Thus, 
by the process of elimination, Section 6 stands alone. The language of 
Section 6 is mandatory -- animals, whether they be for public or private 
zoos, either meet the requirement or they do not. This was the mani- 
fest intent of Congress -- there can be no construction where there is 


nothing to construe. 


The language of Section 6, together with the legislative history 
of the Acts of 1890 and 1903, is clear and without ambiguity. The 
opinion of the court below nullifies Section 6 and permits the Secretary 
to “allow a diseased animal into the United States and then attempts to 
control the disease by assigning them to public zoos only," under 
Section 2, Act of 1903. There is absolutely no authority in law or fact 
for such interpretation -- this violates both the spirit and letter of the 
law. Is this not true in view of the fact that Mr. Heemstra of the De- 
partment testified that all animals are potential carriers (J. A. 53, 55)? 
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IX. 

The Acts of 1890 and 1903 were enacted for all. The sole and 
only purpose of the Acts were to set up a system of quarantine and in- 
spection for imported animals -- it was the first, final and only purpose. 
This has been and is being accomplished in a "one-sided" manner, which 
constitutes economic cruelty. Under our constitutional system, the 
police power has been reserved to the states. Considering the fact 
that the State of Florida can and does control all animals within the 
state (J. A. 31-3, 45-7); and that this giraffe is acceptable to the State 
and that the State exercises the same control over appellant's zoo as 
it does over public zoos (J. A. 31-3), no more, no less, the Secretary's 


regulation is not only arbitrary, it is capricious. 


ARGUMENT FOR APPELLANT 
POINT I. 


The Trial Court Erred in Holding That There was Not 
A Substantial Constitutional Question. 


The defendant refuses to allow the appellant to import giraffes 
under the Act of February 2, 1903 Sec. 2 (21 USCA Sec. 111) which says: 


"That the Secretary of Agriculture shall have authority 
to make such regulations and take such measures as he 
may deem proper to prevent the introduction or dissemi- 
nation of the contagion of any contagious, infectious, or 
communicable disease of animals from a foreign country 
into the United States or from one State. . . to another, 
and to seize, quarantine, and dispose of any hay, straw, 
. Or Similar material. . ." 


Under this Act, Congress has (1) declared no policy, (2) has 
established no standards, (3) has laid down no rule, (4) has not said, 
under Sec. 2, whether or in what circumstances or under what con- 
ditions that the Secretary is to prohibit importation of wild ruminants 
[giraffes] as a means of controlling the "introduction or dissemination 
of the contagion", and (5) has not said how long a prohibition is to last, 
assuming one was intended. Hence, the statute is an unconstitutional 
delegation of legislative power. 
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A. Two Kinds Of Delegation Of Power Have Been Held Constitutional 
(1) One in which the executive is to find some fact upon which the 
statute makes its operation depend, Field v. Clark, 143 U.S. 
649. 

(2) One in which the statute lays down broad standards, leaving 
the executive the function of filling in the details, United 
States v. Grimaud, 220 U.S. 506. 

For thefirst, a definite statement of what facts to be found is 
necessary for validity. In the second, the validity depends upon a 
sufficiently intelligible standard under which discretion is to be exer- 
cised. The objection to the Act in question is both a lack of standards 
and the wide range of discretion left to the executive. 


B. Delegation Of Legislative Power By Congress 

Two of the leading cases on delegation of legislative power by 
Congress are Panama Refining Co., et al v. Ryan et al, 293 U.S. 288 
and A. L.A. Schechter v. United States, 295 U.S. 495. See also, the 
Brig Aurora, 7 Cranch 382; Field v. Clark and United States v. Grimaud, 
supra; Hampton & Co., v. U. S., 276 U.S. 394; U.S. v. Rock Royal Co- 
operation, 307 U.S. 533; and Hood & Sons v. U. S., 307 U.S. 588., 


infra. 


THE PANAMA CASE 
This was the first time in the history of the country that the Court 
declared an Act of Congress unconstitutional for a delegation of legis- 
lative power. The Court said that in all previous cases Congress has 
laid down intelligible principles to which the recipient of the legislative 
power was to conform in fixing rates, making regulations, etc. 
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The case was in the main based on Sec. 9 (c) Tit. 1 of the 
National Industrial Recovery Act, 48 Stat. 195, 200. It provided: 


"The President is authorized to prohibit the trans- 
portation in interstate commerce and foreign commerce 
petroleum and the products thereof produced or with- 
drawn from storage in excess of the amount permitted 
to be produced or withdrawn from storage by a State 
law. ..any violation. ..shall be punished by fine... 
imprisonment... or both." 


Section 9 (c) was assailed upon the ground that it was an unconstitutional 
delegation of legislative power. Mr. Chief Justice Hughes delivered 
the opinion of the court, he said at page 415: 


". ..Section 9 (c) does not state whether or in what 
circumstances or under what conditions the Presi- 
dent is to prohibit the transportation of petroleum 
[giraffes ]...it established no criterion to govern 
theP resident's course. The Congress in Section 9 
(c) thus declared no policy...so far as this section 
is concerned, it gives the President un- 
limited authority to determine the policy and to lay 
down the prohibition, or not to lay it down, as he 
may see fit. And disobedience to his order is made 


acrime...." (emphasis supplied) #8 ~ 
4nalysis is cogent as indicating the comparison of this statement with 
Sec. 2 of the 1903 Act. Section 2 does not state when to prohibit, how 
to prohibit or under what circumstances to prohibit, neither does it 
say how long the prohibition shall last. Section 2 also gives the Sec- 
reatary "unlimited authority to determine the policy md to lay down the 


prohibition," it says: "As he [Secretary] may deem proper." More- 


over, the violation of the Secretary's rules and regulations are punish- 
able as acrime. There is no contingency under Sec. 2 as required by 
the Clark case, supra. 


The Chief Justice proceeded to examine other sections of the act 
to ascertain if there was a declaration of policy or a set of standards 
which could reasonably relate to the subject of Sec. 9 (c). The act 
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speaks of many things, including "national emergency, " "to remove 
obstructions to the free flow of commerce," "to eliminate unfair 
competitive practices, '' and to "provide for the general welfare," etc. 
The Court made the following observation concerning such general 
terms, page 418: 


* ..It is manifest that this broad outline is simply 

an introduction of the act, leaving the legislative policy 
as to particular subjects to be declared and defined, if 
at all, by way of subsequent sections." 


Let us again compare this statement and "find" the policy in the Act of 
1903. The "Declaration of Policy," as an introduction to the Act, says 
in Sec. 1: 


"That in order to enable the Secretary of Agriculture 

to effectually suppress and extirpate contagious 
pleuropneumonia, foot-and-mouth, and other contagious, 
infectious and communicable diseases in cattle and other 
livestock, and to prevent the spread of such disease...." 


This is a "broad outline," that, and that only. In fact it is not as broad 


as the one declared to be no policy in the Panamacase. Furthermore, 
the same general language is used in Sec. 2 of the Act. 


The next question considered was that of the "serious conseque’ces"” 
as urged by the Government, flowing from the transportation of "hot 
oil" in commerce, if the President's acts were not upheld. The Court 
rejected this argument by saying, page 418: 


"It is no answer to say that deleterious consequences 
will follow the transportation of "hot oil'...Congress did 
not prohibit that transportation. ..Congress did not say 
that transportation of ‘hot oil' [importation of giraffes 
by private zoos] was injurious. ..The Congress did not 
declare in what circumstances that transportation 
[importation of giraffes] should be forbidden... ." 


In the court below, the Assistant United States Attorney, told the 
Court that "little children would not be able to see the animals in the 
zoos" if importation was stopped and that if a disease should break out 
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the children of Florida would "be without milk." Is this not the "dele- 
terious consequences" that the Chief Justice spoke of, when Congress 
had, in fact, abdicated instead of legislating? Under the 1903 Act, as 
under Sec. 9 (c) NIRA Act; Congress did not prohibit or restrict the 
importation of giraffes for private zoos; Congress did not say that the 
importation of wild ruminants was injurious; and Congress did not de- 
clare in what circumstances the importation of wild ruminants should 
be forbidden. 


The Court went on to say, page 418: 


""... [Congress did not] require the President [Secretary] 

to make any determination as to any facts or circumstances 
... The President [Secretary] was not required to ascertain 
and proclaim the conditions prevailing in the industry... 
Congress left the matter to the President [Secretary] with- 
out standard or rule, to be dealt with as he pleased. ..such 
a breadth of authorized action. ..commits to the President 
[Secretary] the function of a legislature rather than those 
of an executive...." 


Neither did Congress require the Secretary to make a determination of 
“fact or circumstance," under the 1903 Act. And, if any were made, 
they were not published in the Federal Register. 


The Court then considered the wide range of discretion delegated 
to the President. The government advanced the theory of "motives and 
beneficent" use. This too was rejected on page 420: 


"The question whether such a delegation of legislative 
power is permitted by the Constitution is not answered 

by the argument that it should be assumed that the 
President [Secretary] has acted, and will act, for what 
he believes to be the good of the public. The point is not 
one of motives, but one of Constitutional authority, for 
which the best motives is not a substitute. ..." (Emphasis 
supplied) 


"It is not what has been done, but what may be done, "' in the future by 


the Secretary, Montana Co. case, infra. The government said, in the 
court below, that the "plaintiff is trying to bite the hand that feeds him" 
and that the government "was not out to grind any private axe."" Be that 


as it may, your appellant derives no benefit from the Secretary's regulation. 
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THE SCHECHTER CASE 

In this case the President was given discretion not only in regard 
to whether codes should issue for a particular industry but discretion as 
to their content. The same is true of the Secretary in the case at bar. 
Mr. Chief Justice Hughes said that the important question was: 
"Whether there is any adequate definition of the subject to which the 
codes are to be addressed."" In short, the adequacy of the legislatively 
prescribed guides contained in the National Industrial Recovery Act had 
to be considered with reference to the dual aspect imparted to the 


President's [or Secretary's] discretion. 


In dealing with the questions raised by the government concerning 
the validity of the code, the court rejected the government's contention 
that important questions should be viewed in the light of grave conditions, 
page 528: 


"...We are told that the provisions of the statute 
authorizing the adoption of codes must be viewed in 
the light of the grave national crisis... extraordinary 
conditions may call for extraordinary remedies. But 
this argument necessarily stops short of an attempt to 
justify action which lies outside the sphere of consti- 
tutional authority. Extraordinary conditions do not 
create or enlarge constitutional power...." 


The rule laid down is similar to that in the Panama case and akin to the 
argument advanced by the Secretary in the case at bar concerning "the 
horrible disease of foot-and-mouth."* The appellant contends that the 
Secretary should address his suggestions to Congress, not to this Court. 


The court searched the statute for requisite standards. They found 
none. The act was then examined to determine the limit of the Presi- 
dent's discretion, no limit was found. The court was repeatedly "re- 
ferred to the declaration of policy in Sec. 1." The court then said, 
page 537: 


"...Congress cannot delegate legislative power to the 
President [Secretary] to exercise an unfettered discretion 
to make whatever laws he may think may be needed or ad- 
visable..." 
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The court summarized by saying that, page 542: 


"... [act] it supplies no standards. ..it does not undertake 
to prescribe rules of conduct [for the President] to be 
applied to particular states of fact determined by approp- 
riate administrative procedure...." 


Stated another way, the court said: (1) Congress must define its 
policy when it delegates discretion to the executive with particularity, 
(2) Congress must state with some definiteness the permissible content 
of rules which it authorizes the President to promulgate and (3) Congress 
must require express findings on the part of the executive that the 
statutory conditions precedent to such executive rule making actually 
exists. 

Without quoting the court, they went on to hold that, page 431, 
even if it were possible to gather from the whole act an adequate state- 
ment of Congressional policy or standards, by which the President 
could shape his action in invoking the prohibition, nevertheless, the 
Executive Order was invalid because it contained no findings, nor state- 
ment of grounds of the President's action in enacting the prohibition. 

As noted, no findings were made by the Secretary, neither does 
the Act of 1903 make such requirement. The Supreme Court held, 
however, that they were required, though none were required by the 
NIRA Act. In its opinion, the court cites language in two other cases 
to support its holding. But in both of these cases, as was pointed out 
by Mr. Justice Cardozo, the statutes required express findings of fact. 
The court distinguished those cases by saying, page 432: 


"We are not dealing with action which, appropriately 
belong to the executive province...we are dealing with 
the question of delegation of legislative power... If the 
citizen is to be punished for the crime of violating a 
legislative order of an executive officer. ..due process 
of law requires...if that authority depends on determina- 
tion of facts, those determinations must be shown...." 
[emphasis supplied] 


As far as the appellant knows, the Supreme Court has never held, 
in a case involving criminal action, under an Executive Order, that a 
finding of fact is not required. There is no difference between the 
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President's order under the NIRA Act, and the Secretary's order under 
the Act of 1903. Both make operative the criminal provision of their 
respective acts. Hence, where criminal punishment could be involved, 
executive officers must state a finding of fact. 

In the Brig Aurora, supra, the Court considered delegation of 
power to the President to proclaim that either France or Great Britain 
has modified her edicts in violation of neutral commerce. The effect 
of the proclamation to be that trade suspended by the Non-Intercourse 
Act of 1890 might be renewed. The court held that there was no dele- 


gation of power. The Administrative functions were to be exercised upon 


certain prescribed conditions and contingencies and upon prescribed 


findings by the President. 
In Field v. Clark, supra, the court upheld the Tariff Act of 1890, 
the act provided: 


"... With a view to secure reciprocal trade... with 
countries producing certain articles.., wnenever, and 
so often as the President shall be satisfied. ..that any 
country producing them imposes. ..duties other than 
exactions under the Agriculture or other products of 
the United States...which, in view of the free list 
established by the act, the President, ...may deem to 
be reciprocally mequal and unreasonable, he shall have 
the power and it shall be his duty. ..to suspend the free 
introduction of those articles by proclamation to that 
affect.” 


Once again, it will be observed that this delegation made the President 
the agent of the Congress to ascertain and declare the express conditions 
upon which a specified law was to take effect. 


In United States v. Grimaud, supra, the Secretary of Agriculture 
was authoirized to make provisions for the protection of the public 
forests and forest reservations against fires, destructions, etc. A 
challenge to the issuance of permits for grazing sheep was made. The 
regulation was upheld. These were public forests and public reser- 
vations and the policy, namely, that of destruction, was well defined by 
Congress. The court held that the regulations were not for the '"Govern- 
ment of the Department of Agriculture," but for the "Administration of 
the laws which did govern." That is, the acts of depredation of public 
forests and reservations. 
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Again, in Hampton & Co. v. United States, supra, an action was 
brought under the flexible tariff provision of the Act of 1922. Congress 
required the President to ascertain the difference between the costs of 
home and foreign production of certain articles based on a certain cri- 
teria, and to equalize those differences within prescribed limits. Thus, 
the President had conditions and contingencies set out by Congress. 


Two cases subsequent to the Panama and Schechter cases may 
have, in the opinion of some, taken a more liberal view on delegation 
oflegislative power. These are United States v. Rock Royal Co-opera- 
tive and Hood & Sons v. United States, supra, in which the court upheld 
the Agricultural Marketing Agreement Act of 1937 against the charge, 
amongst others, that there was an invalid delegation of legislative power 
to the Secretary. The cases involved the Secretary's orders under the 
statute regulating the marketing of milk in the New York and Boston 
areas respectively. 


The broad powers given the Secretary were restricted by the 
following declaration of policy set out in the act: 


"To establish and maintain such orderly marketing 
conditions for agricultural commodities in interstate 
commerce as will establish prices to farmers at a 
level that will give agricultural commodities a pur- 
chasing power with respect to articles that farmers 
buy, equivalent to the purchasing power of agiricultural 
commodities in the base period [1909 to 1914]." 


To effectuate this policy the Secretary was authorized to enter into 
marketing agreements with producers and handlers of agricultural 
products, to establish uniform prices to be paid by handlers of milk to 
producers, to set upequalization pools and to stabilize prices received 
by producers, etc. 


The Court held that the basic policy declared by Congress of 
restoring "Parity Prices" was definite enough to guide the, Secretary's 
discretion. The court said that the "Declaration of Policy" under the 


Recovery Act was "couched in general terms," where this was not. 
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They said that terms of the orders "are limited and minutely set out." 
Furthermore the Secretary was not permitted freedom of choice as to the 
commodities. The Act limited him to "milk, fresh fruits, [except 
apples], tobacco, fresh vegetables, soybeans, and naval stores." In 
other words, the power given to the Secretary was not purely discretion- 
ary, the policy was defined, the commodities were enumerated and he 
was not permitted freedom to roam or rove at will without purpose or 


direction. However, in the case at bar, there seems to be no limit to 


what the Secretary can do. ‘This is not government by law but by 
caprice" as charged by Mr. Justice Butler in the Rock Royal case. 


C. Attorney General's Opinion on Delegation of Power under 1903 Act 
Pursuant to the Act of 1903, Sec. 2, the Secretary of Agriculture 
issued the following regulation: 


"It is hereby ordered, that on account of the danger 
to the live-stock industry of the United States through 
the introduction of foot-and-mouth disease by means 
of the contagion being carried upon straw and hay, the 
importation of straw and hay, the product of any 
country of continental Europe...be prohibited...." 


The Attorney General of the United States rendered an opinion on 
this order in 25 Ops. Atty Gen. 249, he said at page 252: 


"...[2]'to make such regulations and take such measures as 
he may deem proper to prevent the introduction or dissemi- 
nation of the contagion of any contagious, infectious or 
communicable disease of animals, etc.,' must be construed 
to mean Simply, that he may make such regulations and take 
such measures, in his discretion, for the purpose mentioned, 
as are administrative in their nature--that is, for the en- 


forcement of existing law..." [Emphasis supplied] 


"It requires no argument to show that prohibition upon 
importation is a regulation of commerce with foreign — 
nations...it follows, therefore, that since a prohibition 

upon importation is not made or directed, by the legislation.. . 
as a means of preventing the introduction or dissemination 

of the diseases of animals... [your regulation] is void...." 
[Emphasis supplied] . 


Can it reasonably be said that an order prohibiting the importa- 
tion of hay and straw is to be construed differently from an order "half - 
prohibitng” the importation of giraffes? Deviation from the statute is 
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the exercise of legislative power which has not been authorized. He 
then pointed out what Congress had done, as compared to what the 
Secretary had attempted, page 255: 


".,..So far as importation is concerned, it [Congress ] has 
simply authorized the Secretary of Agriculture 'toseize, 
quarantine, and dispose of' certain articles coming from an 
infected foreign country... [to say that] he is authorized to 
lay a prohibition upon the importation of any article of 
commerce--and if upon any, upon all--is to say that he has 
been authorized to make and not simply to enforce the law. 
There can be no doubt that this would be a delegation of 
legislative power....'' |emphasis supplie 


The Attorney General proceeded to explain to the Secretary what 
Congress intended by the Act of 1903, Sec. 2. He said at pages 257-58: 


",..The Act of February 2, 1903, while indicating a general 
purpose on the part of Congress that foot-and-mouth and other 
diseases of animals shall be suppressed or eradicated, con- 
tains no intimation that it intended to place or to'authorize a 
prohibition upon importation of any article of commerce as a 


means to that end." [emphasis supplied] 
If the Court holds that the Act of 1903 is constitutional, the Secretary 
is given unlimited and "unfettered" authority to seize or control any 
article of commerce if he "deems it necessary" -- he has deemed it 
necessary to restrict importation for a class. 


In summary, the Attorney General drew a distinction between the 
first clause and the second clause of Sec. 2, page 258: 


",..The first clause, [Sec. 2] as already stated, merely 
authorizes the Secretary of Agriculture to make such 
regulations and take such measures, as are administrative in 
nature, as he may deem proper to enforce existing law; 
while the second [Sec. 2] announces a rule of law in regard 
to the importation of certain articles which he is to enforce." 
[emphasis supplied] 


Appellant urges this same principle on this honorable court, as he did 


below. The "existing law" referred to is plainly and unequivocably 
spelled out in Sec. 1, Act of 1903, which limits the Secretary of Agri- 
culture to "inspections where he has reason to believe that a disease 
exists" and Sec. 6 of the 1890 Act, which is neither discriminatory nor 
discretionary. 
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Again, the Attorney General says, as is urged on this court, that 


the second clause, ‘announces a new rule of law" concerning certain 
articles. These articles are, of course, enumerated in Sec. 2. -- 


namely, straw, hay, hides, or similar articles. 


POINT II 
The Letter of July 30, 1956, was not a binding 
"Regulation" because it was never public in the 
Federal Register. 
The appelient challenges this letter as being part of the regulation 
authorized by the Act of Congress and held by the court below to be 
binding. The letter of July 30, 1956, (J. A. 34-5) states in Par. 3: 


"This permit is issued with the further understanding 
that following completion of quarantine in the Depart- 
ment's station in Clifton, New Jersey, the giraffes will 
be consigned to an approved zoological park under 
acceptable governmental control." 
This "purported" regulation was never published in the Federal Register 


as required by law, 44 USCA Sec. 305 et seq. 


The Act of 1903 Sec. 120 says that all "rules and regulations shall 
have the force of law.'"' The code provides that penal regulations shall 
have general applicability, 44 USCA Sec. 305. The regulation published 
by the Department, as well as the "purported" regulation, namely, the 
letter, brings into operation the criminal provision of the Act of 1903, 
Sec. 3. The testimony of L. C. Heemstra, appellee's agent, (JA. 53, 
56), says that "this letter was issued with the permit." In this same 
connection, see the letter of December 31, 1956, (J. A. 36-7) from the 
Department of Agriculture, Pars. 3,4, which relies on the "restriction." 


Regulations published in the Federal Register have the force and 
effect of law, Sheridan v. Krug, 1949 84 App. D.C. 288, 172 F 2d. 282, 
reversed on other grounds, 338 U.S. 621. Those required to be pub- 
lished and are not in fact published have no binding effect and are void, 
United States v. Birnbaum, 55 F. Supp. 356; United States v. Morelock, 
122 F. Supp. 933, 944. 
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Whether or not the appellant had notice of the "restriction, ™ in 
the letter of July 30, 1956, is not a substitute for publication. One of 
the leading cases on publication in the Federal Register is Hotch v. 
United States, 9 Cir., 1954, 212 F. 2d. 280. The Court said at page 282: 


"The Congressional Directives in regard to the procedures 
to be followed inthe issuance of agency regulations must be 
strictly complied with, since the issuance of regulations is 
in effect an exercise of legislative power. .. .™ 


The Government contended that actual notice was a substitute for pub- 
lication. This the Court rejected by saying, page 283-4: 


"While the Administrative Procedure At and the Federal 
Register Act is set up in terms of making information 
available to the public, the Acts are more than recording 
statutes whose function is solely to give constructive 
notice to persons who do not have actual notice of certain 
agency rules. The Acts set up the procedure which must 
be followed in order for agency rulings to be given the 
force of law. Unless the prescribed procedures are com- 
plied with, the agency rule has not been legally issued, 
and consequently it is ineffective." [Emphasis supplied] 


"... Those Acts require publication, irrespective of 
actual notice, as a prerequisite to the issuance of a 
regulation making certain acts criminal....if the rule 
itself is not published; it follows that it has not been 
issued; and if it has not been issued; it has no force 
as a law."" [Emphasis supplied] 


",,. While ignorance of the law is no defense, it is 
conversely true that a law which has not been duly 
enacted is not a law...." 


"We hold that since neither the proposed regulation 

or the regulation itself in the instant case were ever 

published, the regulation is not valid whether or not 

appellant has actual notice of its contents... ." 

Emphasis supplied] 

We submit that this case is on all-fours with the case at bar. 

The Secretary of Agriculture (1) relied on the restriction in the letter 
(J. A. 36-7); (2) the Court below considered and relied on the same 
restriction because theC ourt said (J. A. 52) that "the plaintiff bought 


the giraffes with his eyes wide open; "' and (3) further, theC ourt said 
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in the oral Opinion (J. A. 59-60) that "the plaintiff had notice of the 
condition attached to the permit to import and purchased the giraffes 


subsequent to that condition." 


This letter brings into operation the criminal provision of the 
Act. To illustrate, would there be any question concerning the appell- 
ant's criminal liability if he were to remove the giraffe from the 
Quarantine Station without the permission of the Secretary? We think 
not. Is this letter, as urged on the ourt below by the appellant, not 
in fact an amendment to the code of Federal Regulations? Hence, it has 
no status other than an "unpublished amendment" which is null and void. 


POINT II 
The Regulations Issued By The Secretary, Pub- 
lished and Unpublished, Burden and Control Foreign, 
Inter and Intra State Commerce. 

As heretofore pointed out, the appellee's testimony was that "this 
letter was a condition of the permit." This, of course, is a condition 
attached before a person is issued a permit to engage in foreign commerce. 
Hence, this is a burden on such commerce in that no such restriction 
is made or directed by either the Act of 1903 or 1890. To the same 


effect, Atty. Gen. Ops., Supra. 


The appellee requires the execution of a Departmental "Declara- 
tion” or contract (Form No. LO-379-K), pursuant to the 1903 Act 
(J. A. 38-9) which gives him absolute control over animals which have 
come to rest within a state. Furthermore, in unmistakable language, 
L. C. Heemstra testified that animals in zoos, within certain states, 
could not be sold or otherwise transferred without the expressed authori- 
ty of the Secretary of Agriculture (J. A. 52, 56, 59). This is clearly 
control over both Intra and Inter State Commerce. 


A controlling case pertaining to the power to issue regulations 
under the 1903 Act is Illinois Central Railroad v. McKendree, 203 U.S. 
514. Pursuant to the Act, the Secretary of Agriculture issued Order 107 
designating an area which he believed to be infected and made regulations 
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for the transportation of cattle therefrom in interstate and foreign 
commerce. The order included cattle transported within the State of 
Tennessee from south of an established line as well as those from out- 
Side the State. The Government urged that the Secretary had no inten- 
tion to make the order apply to intrastate commerce. The Supreme 
Court, through Mr. Justice Day, said at pages 527, 8, 9: 


", . .There was no power conferred upon the Secretary 
to make regulations concerning intrastate commerce, 
[under 1903 Act] over which Congress had no control, 
and concerning which we do not think this act, if it 
could be otherwise sustained, intended to confer power 
upon him.... ™ 


", ,. .But the order in terms applies alike to interstate 
and intrastate commerce. . .nor do we have the power to 
so limit the Secretary's order, the Secretary, intended it 
to apply to all commerce, and whether he would have made 
such an order, if strictly limited to interstate commerce, 
we have no way of knowing. The order is in term single, 
and indivisible. . . .' [emphasis supplied] 


Regulations issued under Secs. 1 and 2 of the 1903 Act must 
apply to interstate commerce transactions only, U.S. v. Pennsylvania 
Co., 235 Fed. 961, 965, and Mullen v. Western Union Beef Co., 1897, 
9 Colo. App. 497, 49 Pac. 425, Writ of error dismissed in 173 U.S. 
116. Also, when cattle have become domiciled within a state, their 
management therein is regulated by its law, not by any act of Congress 


or regulation made by Federal Executives. Mullen v. Western Beef Co., 


supra. 


The Secretary now threatens to break up the "exclusive club" of 
public zoos, which he has created, by prohibiting them from importing 
giraffes if they sell to private zoos (J. A. 54). This is the last straw. 
Your appellant will never be able to purchase another giraffe if public 
zoos are to be "blackballed."" This is not control of commerce, it is 
an eradication. Are there no limits to what can be done under Section 
2 of the Act? 
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POINT IV 
The Construction Given The Acts of 1890 And 
1903 Constitutes Class Legislation Thereby 
Denying Appellant Due Process and Equal 
Protection of the Law. 

It is fundamental that Congress can legislate for a class under 
the commerce clause. It is equally fundamental that an executive 
officer cannot legislate for aclass. An executive officer can "fill up 
the details" but he cannot modify or extend the law as passed by 
Congress, Morril v. Jones, infra. If he does, the defect is then found 
in the way that the law is administered, United States v. Reynolds, 235 
U.S. 133, 149; St. John v. New York, 201 U.S. 634; Smith v. Texas, 
233 U.S. 630. 


Concerning equal protection of law, Mr. Chief Justice Warren 
said in Bolling v. Sharp, 347 U.S. 497 that "the concepts of equal 
protection and due process, both stemming from our American ideals 
of fairness, are not mutual exclusive." So, discrimination may be so 
unjustifiable as to be violative of due process, Detroit Bank v. U.S., 
317 U.S. 329. Hence, astatute, though plain and unambiguous on its 
face, may, when applied, violate due process, United States. v. Spector, 
343, U.S. 169, 171. 


The appellant submits that the Acts in question, as construed and 
applied by the Secretary of Agriculture, are unreasonable, arbitrary, 
capricious, discriminatory and confiscatory, hence null and void as 
being repugnant to the Constitution of the United States. 


An intent to discriminate unjustly between different cases of the 
same kind cannot be ascribed to the Congress. This court said in 
L. B. Wilson, Inc. v. FCC, 83 App. D.C. 176, 170 F. 2d 793, 800 
that “nothing but unmistakable language will warrant such construction 
of a statute as will produce unequal operation thereof." Cf Metcalf v. 
Watertown, 1894, 153 U.S. 671, 683, see also 50 Am. Jur., Statutes, 
Sec. 372 for additional cases. Therefore, unless it can clearly be 
shown that there is a statutory provision requiring a distinction to be 


A 
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made between rights of one class and those of another, the courts will 
give such construction as will place both on an equal footing, Mason v. 


Union Mills Paper Mfg. Co., 81 MD. 446, 32 A. 311, 29 L. R.A. 273. 


In the case at bar, can it be said that Congress could have intended 
that only public zoos could import animals when Congress never at any 
time during the debate or in any committee report, used the terms 
"public or private" zoos, "exhibition purposes," or “acceptable govern- 
mental control?" The primary rule in construing statutes is to as- 
certain and give effect to legislative intent, Pollard v. Bailey, 1874, 

87 U.S. 520; King v. District of Columbia, 1922, 51 App. D.C. 160, 
277 F. 562; Small v. U.S., 71 App. D.C. 332, 110 F. 24122. Neither 
should a court frustrate the intent of the legislature, Brown v. U. S., 
1929, 58 App. D.C. 311, 30 F. 2d. 474. The language in both the Acts 
of 1890 and 1903 is unambiguous and the intent should be found in the 
language employed, Ruiz v. DeRuiz, 1937, 66 App. D.C. 370, 88 F. 2d 
752. 

It should be remembered that there is no Federal or State law 
prohibiting appellant from owning giraffes and that public zoos import 
them for some $1, 800 and sell them to private zoos for some $6, 000 
each. Of course, neither is there a law prohibiting such sale. This is 
a "legal license to rob." It is absurd. A statute should not be con- 
strued to produce absurdities, Red River Broadcasting Co. v. FCC, 
1938, 69 App. D.C. 1, 98 F. 2d 282, 287, cert denied, 305 U.S. 625. 
In 50 Am. Jur. Statutes Sec. 372, with case cited therein, it says that 
anomalous, capricious and senseless distinctions or discrimination 
should be avoided. Hence, statutes should have a reasonable and equi- 
table construction, Hepburn v. Griswold, 1869, 75 U.S. 603; Bash v. 


District of Columbia, 1893, 1 App. D.C. 1. 


It is the settled law that a thing may be within the letter of the 
statute but not within the statute because not within its spirit. Your 
appellant is within both and the statute should be so construed, Leman v. 


District of Columbia, 1932, 60 App. D. C., 55 F 2d 1020, because his 
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zoo is under the same circumstances and like conditions as public 
zoos. This "court is not confined to the literal reading but must con- 
sider purpose of the Act," Janof v. Newsom, 1931, 60 App. D.C., 53 
F 2d. 149. And it can be assumed that if Congress wanted to restrict 
importation under either the Act of 1890 or Act of 1903, they would have 


done so. 


The Secretary has tortured the intent of Congress thereby working 
a hardship with oppressive results. Moreover, statutes in derogation 
of individual or business rights have been visited with a strict construc- 
tion, U.S. v. St. Paul R. Co., 247 U.S. 310. The same is true of 


individual ownership of property, ICC v. Cincinnati R. Co., 167 U.S. 479. 


POINT V 


The Secretary Cannot Modify An Act of Congress 
Under Guise of Regulation 


There is no implied authority for an executive officer to repeal, 
extend or modify an Act of Congress. A regulation so made is un- 
authorized and void. In Morril v. Jones, 106 U.S. 466, the statute 
provided that animals specifically imported for breeding purposes should 
be admitted free of duty "upon proof thereof satisfactory to the Secre- 
tary of the Treasury, under such regulations as he may prescribe." 

The Secretary prescribed a regulation that animals of superior stock 
adapted to improving the breed in the United States, and those only, 
should be admitted free under the law. The Supreme Court said: 


"The Secretary of the Treasury cannot, by his regulation, 
alter or amend a revenue law. All he can do is to regulate 
the mode of proceeding to carry into effect what Congress 
has enacted....The Statute clearly includes animals of all 
classes. The regulation seeks to confine its operation to 
animals of 'superior stock." This is manifestly an attempt 
to put into the body of the statute a limitation which Congress 
did not think it necessary to prescribe. Congress was 
Willing to admit free all animals specially imported for 
breeding purposes; the Secretary thought this privilege 
should be confined. . . In our opinion, this object of the 
Secretary could only be accomplished by an amendment 

to the law. . ." [emphasis supplied] 
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This case is directly in point. Section 6, Act of 1890 clearly excludes 
all animals, without the exercise of any discretion if they are diseased, 
etc. See also, United States v. Eaton, 144 U.S. 677, 687, 688; United 
States v. 200 Barrels of Whiskey, 95 U.S. 571, 576; United States v. 
Grimaud, 220, U.S. 506, 519, 522; St. Louis Merchants’ Bridge 
Terminal Ry Co. v. United States, 188 Fed. 191, 195; United States v. 
11,150 Pounds of Butter, 195 Fed. 657, 662, 663, 664, 667; St. Louis 
Ind. Packing Co., v. Houston, Sec. of Agriculture, 215 Fed. 553. 


POINT VI 
The Court Did Not Apply The Correct Con- 
Stitutional Test To the Act of 1903. 

The question of the constitutionality of a statute is to be determined 
by what may be done under and by virtue of its authority, not what has 
been done under it in a particular instance, Montana Co. v. St. Louis Min. 
& Mill Co., 152 U.S. 160. See also, 11 Am. Jur. Sec. 102. So, the 
courts may properly use an assumed state of facts or possibilities to test 
its validity, Eubank v. Richmond, 226 U.S. 137. In the opinion of a 
former Attorney General, supra, it was said that if the Secretary of 
Agriculture could restrict the importation of any article or commerce 
[ hay in that particular instance], he could stop or restrict importation 
of all -- that he could not do. 

To illustrate the possibilities, Eubank v. Richmond, supra., this 
court can take judicial notice of the fact that foot-and-mouth, which 
broke out in Canada in 1952, was supposedly carried into that country 
on the feet of a person from Europe. L. C. Heemstra, Department of 
Agriculture, testified that foot-and-mouth disease could be carried by 
means of manure (J. A. 54) and that all animals were potential carriers 
(J.A. 53, 54-5). This means, of course, that people can carry the 
disease on their feet and that all animals, whether they be for a public 
or a private zoo, can carry the disease. Under this state of facts, if 
foot-and-mouth were to break out in Canada today -- for the purpose of 
inspection -- could the Secretary stop all airplanes landing in this country; 
stop all ships docking at our ports; and stop all people entering at 
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border stations? We think not. Congress has never enacted a law 
that broad. 


POINT VII 


The ‘Regulation” Is Void For Vagueness And 
Uncertainty. 


Neither the Act of 1903 nor the regulation in 9 CFR make it a 
crime for private zoos to own or import giraffes. However, the inter- 
pretation of the regulation does bring into operation the criminal pro- 
vision of the 1903 Act. To illustrate, the giraffe will be released to 
public zoos only (J. A. 51, 53, 55, 59), and if the appellant were to 
remove his giraffe from the Quarantine Station notwithstanding the 
letter of July 30, 1956 (J. A. 34-5), he would be subject to a criminal 
violation according to the Secretary. 


In an opinion concerning Sec. 2 Act of 1903, the Attorney General 
of the United States advised the Secretary of Agriculture, 25 Ops. Atty 
Gen. 249, 255 that: 


(Sec. 3] Makes violation of its provisions 'or orders or 
regulations made in pursuance thereof’ a misdeameanor... 
this provision makes it all the more manifest that Con- 
gress could not have intended, even if it were consti- 
tutionally within its power, to empower the Secretary 

of Agriculture to make regulations concerning matters 

not referred to in the Act." [emphasis supplied] 


Suffice it to say that the Act makes no mention of public or private zoos 
and the Secretary has done what he was told he could not do. 


United States v. Hoover, 135 Fed. 950 construed the Act of 1903. 
Judge Munger Said at page 951: 


"The Act of Congress [1903 Act], then, being limited to 
cases where the animal was affected with an infectious 
or communicable disease, it was not within the power of 
the Secretary of Agriculture to extend the act, and by an 
order or regulation bring within its penal provisions 
matters which were not criminal by the terms of the 
Act...." [emphasis supplied] 
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A penal statute must explicity establish the elements of the crime 


which it creates, for a person cannot be left to speculate whether or not 
his conduct is criminal. In Lanzetta, et al v. State of New Jersey, 306 
U.S. 453 the court said: 


"It is the statute, not the accusation under it, that 
prescribes the rule to govern conduct and warns 
against transgressions. ..No one may be required 
at peril of life, liberty or property to speculate as 
to the meaning of penal statutes...." 
Again, the applicable rule is stated by the Supreme Court in Connally v. 
Gen. Const. Co., 269 U.S. 385, 391: 


"That the terms of a penal statute. .. must be sufficiently 
explicit to inform those who are subject to it what conduct 
on their part will render them liable... and a statute 
which either forbids or requires the doing of an act in 
terms so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its 
application, violates the first essential of due process 
of law...." 
See also: United States v. 11,500 Pounds of Butter, 8 Cir., 1912, 195 
Fed. 664; United States v. Eaton, 144 U.S. 677; United States v. Grimaud, 


220 U.S. 506; United States v. Keitel, 157 Fed. 396. 


The regulation has the force of law and hence must be as explicit 
as a Statute. The appellant thus submits that by the Secretary's regu- 
lation, he has brought private zoos within the penal provision of the Act 
provided they buy, import or receive imported animals, notwithstanding 
the fact that the Act is silent concerning such liability. As Mr. Chief 
Justice Hughes said, "From the four corners of the statute" and the 
regulations made thereunder, can we, in the present case, see where 
anything whatsoever is said concerning public or private zoos; concern- 
ing exhibition purposes; or concerning governmental control? Cana 
person of "common intelligence" find these terms in the statute of the 
regulation. The answer is obvious. 

To further complicate matters, ‘exhibition p urposes" is used 
in the regulation, 9 CFR (J. A. 44), though, we are told by the Secretary, 
that it has no application to your appellant, notwithstanding the fact that 
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he exhibits animals to some 200, 000 people per year. Still another 
vagueness arises in the form of "public auction.” The regulation 
(J. A. 44) says that if quarantine charges are unpaid, the animals will 
be sold at "public auction.” Once again we are told by the Secretary: 
"Public auction has no application to you, you are prohibited from 
bidding." These terms confound vagueness with confusion and add to 
the hazardous conduct for one proceeding under the statute and the 
regulation. 
POINT Vill 
(1) 


A Disease-Free Animal Can Be Transported In 
Interstate Commerce. 


The case of Brown v. Maryland, 12 Wheat 419, held that an 
article authorized by law to be imported continued to be a part of 
foreign commerce while it remained in the hands of the importer for 
sale in the "original package;" that the authority given to import carried 
with it the right to sell the article; but when the package was broken up 
for sale by the importer and the commodity had passed into the hands 
of a purchaser, it ceased to be an import, or a part of foreign commerce; 
and became subject to state laws. See also, Low v. Austin 13 Wall 29; 
May v. New Orleans, 178 U.S. 496. 


The right to import carries with it a right to sell, Brown v. 
Maryland, Supra, and the letter of July 30, 1956, was a "restriction" 
on resale, which was beyond the scope of the statute. Furthermore, the 
right to the title or custody of articles of commerce in an interstate 
shipment is not determinative where commerce begins or ends, National 
Labor Relations Board v. Fainblatt, 306 U.S. 601, 605; Walling v. 
Consumers Co., 7Cir., 149 F 2d 626,629. The intention of the parties 
usually controls where the movement of commerce ends, Binderup v. 
Pathe Exch., 263 U.S. 291; Ill. Cent. R. Co. v. Louisiana R.R. Com., 
236 U.S. 157, 163. Hence, in view of the illegal restriction imposed by 
the Secretary, the intention of the parties control. Commerce ended 
when the importer sold them to the Rare Bird Farm in Florida. 
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The undisputed testimony is that appellant's giraffe is in the same 
state of health as the others which were imported (J. A. 38, 51,55) and 
came on the same ship. They were released to public zoos without 
question. The Act of 1903 Sec. 1 says that the Secretary is limited “to 
inspections where he may have reason to believe that a disease exists." 
There is no more reason to "believe" that a disease exists in this case 
than in any other situation. 


It should be equally clear that Congress did not intend to prohibit 
the movement of animals in interstate commerce if they were not 
diseased, otherwise they would not have limited the Secretary's 
authority to inspections. Rep. Williams, during the floor debate on 
this Act, said (J. A. 30): 

",,..And we want at the same time to give the power 
to leave untrammeled and unrestricted the progress 
of undiseased cattle through the states while they are 
articles of commerce." [emphasis supplied] 

The Act of 1903 was considered in the case of United States v. 
Hoover, 133 Fed. 950, the court said at page 952: 


",... The act nowhere attempts to prohibit the ship- 
ment of animals which are free from disease and if 
Congress intended to empower the Secretary of 
Agriculture to make rules and regulations the vio- 
lation of which alone should constitute a crime it 
was an unconstitutional delegation of legislative 
authority. ..." [emphasis supplied] 

The alleged violation in the Hoover case was that the defendant 
took a horse from one state to another without having the horse inspected, 
in accordance with the Secretary's order. Even that regulation could 
not be issued under Sec. 2 of the Act, notwithstanding the Secretary's 


broad claims to discriminate against private zoos. 


Again, in the case of United States v. Johnson, 35 F 2d 256 the 
Secretary issued another order saying that animals could not be moved 
in interstate commerce without a health certificate showing them appar- 
ently free from certain diseases. The Court said that Congress alone 
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could legislate concerning interstate commerce and that the Secretary 
could not “adopt regulations broader in scope that the statute." The 
Court went on to say that if Congress had intended to prohibit the move- 
ment of all livestock in commerce "it could have so provided and made 


its intention clear."' With this we agree. Thus the Hoover and Johnson 


cases hold that the Secretary does have limits under Sec. 2 of the 1903 
Act. 

Sections 4 and 5 of the Act of 1884 are now part of the Act of 
1903 and the case of Reid v. Colorado, 187 U.S. 137 also held that it 
was no offense against the United States to transport animals in com- 
merce that were not diseased. 


POINT VU 
(2 and 3) 


The Act of 1890 Sec. 6 Governs Importation And 
"Diseased" Animals Cannot Be Permitted Entrance 
Because They Are To Be Assigned To Public Zoos 
Only. 


The Act of 1890 Sec. 6 says in part (J. A. 49): 


"That the importation of cattle, sheep, and other 
ruminants, and swine, which are diseased or infected 
with any disease, or shall have been exposed to such 
infection within 60 days next before their exportation, 
is hereby prohibited “ 
Where is the Secretary's Discretion to " prohibit" importation for 
private zoos and "allow" importation for public zoos? There is no 


discretion whatsoever in this section of the Act. 


The terminology is mandatory. If an animal has been exposed 
60 days next before it is offered for importation, etc., the prohibition 
applies. It was enacted for all, why not apply it to all? This was the 
manifest intent of Congress, "there can be no construction where there 
is nothing to construe," U.S. v. Shreveport Grain & Elevator Co., 
287 U.S. 77, 83. 
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There is no ambiguity in Sec. 6, it should be applied and not in- 
terpreted. We do not hesitate to align ourselves on the side of a former 
Attorney General of the United States in saying that the "existing law” is 
Sec. 6, Act of 1890, and Sec. 1, Act of 1903. Why do we say that? It 
is because Sec. 6 is the only part of any existing law concerning im- 
portation of animals. The Act of 1884 concerns exportation only. 
Section 1 of the 1903 Act concerns commerce within the United States, 
not importation. Thus, Sec. 6 stands alone as a bulwark for regulating 
the importation of wild ruminants. And Congress neither mentioned or 
intimated that there should be a distinction between public and private 
zoos under Sec. 6. 


Congress, in its wisdom saw fit, as observed by the lower Court, 
to prohibit the importation of domestic ruminants under the 1930 Tariff 
Act. Had Congress wanted a prohibition other than that enumerated in 
Sec. 6, namely exposure to a disease, they could have so specified. 
Neither can it be said that Congress had no knowledge of the fact that 
private zoos owned and wanted wild ruminants, as late as 1930. 


The Lower Court's order permits a waiver of Sec. 6 and allows 
a "diseased" animal into the country under Sec. 2, Act of 1903, that is, 
allows the ''diseased animal" in and then attempts to control the "disease" 
by assigning them to public zoos. This could not have been the intent 
of Congress. 

As the law stands under this ruling, any public zoo can import 
animals under the 1903 Act and ship them from the Quarantine Station 
to any state in the Union, trailing and spreading infectious "diseases"-- 
if there be any -- through every state that they pass, by discarding.hay, 
straw, and animal droppings. This is true, according to the Secretary, 
because the testimony was that foot-and-mouth disease could be carried 
by means of such articles (J. A. 54). Moreover, the appellee's agent 
testified that all animals are potential carriers (J. A. 54-5). The Court 
should note, in this connection, that the Department does not supervise 


shipments from the Quarantine Station, neither do they ever make another 
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inspection. In fact, they have never inspected any zoo other than 
appellant's (J. A. 55). This makes it all the more illogical that the 
Secretary should be so concerned about carrier animals. 


Congress recognized that section 6, Act of 1890, was the "exist- 
ing law" and that the second part of section 2, Act of 1903, was a new 
rule of law. Congressman Wadsworth, Committee Chairman, announced 
during the floor debate that the second part was necessary because there 
was a suspicion that foot-and-mouth disease had been brought to this 
country by baled hay (J. A. 31) and fed to cattle in New England. 


POINT IX 
The State Laws Of Florida Govern And Con- 
trol The Operation of Appellant's Zoo 
It is fundamental under our Constitutional system that the police 

power has been reserved and retain by the States. It has always be- 
longed to them and was never surrendered to the Federal Government, 
Keller v. U. S., 213 U.S. 138. This is true unless a State attempts to 
deprive a citizen of rights guaranteed by the Constitution, Reid v. 
Colorado, 187 U.S. 138, which is not the case at bar. 


The Florida statutes, Chapter 585, are police regulations which 
gives the State complete control and supervision over all animals domi- 
ciled within the State. This was at first disputed by the Department, but 
Doctor Heemstra begrudgingly admitted, on cross examination, that 
appellant's giraffes were animals (J. A. 59), see 585.08 (J. A. 45). The 
letter of February 23, 1957, from C. L. Campbell, State veterinarian 
and Secretary, Florida Livestock Board, clearly states that the sovereign 
State of Florida controls all animals, whether they be located in a 
public zoo or a private zoo (J. A. 31-3). The same letter states that 
they do not supervise, with periodic inspections, either the appellant's 
zoo or public zoos. This includes Crandon Park Zoo and Dade County 
Zoo, which the appellee permits to import giraffes (J. A. 57) -- they 
could go there today. To further illustrate the arbitrary action on the 
part of the appellee, the State veterinarian said that if this giraffee meets 
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the health requirements of the Department (J. A. 31-3), which it has 
done (J. A. 38), it is acceptable to the State of Florida. 


The Department of Agriculture attempts to rely on and demand 
"Governmental Control." Doctor Heemstra testified that the giraffe 
in question could go to public zoos because they have "acceptable 
governmental control" (J. A. 53, 55, 59) and in the next breath said that 
he knew nothing about governmental control whatsoever (JA. 52). He 
also said that if a disease were to break out in Dade County Zoo, Florida, 
that the Department could better control it. But, upon questioning by 
the Court, admitted that he could do no more in Dade County Zoo than 
he could in the appellant's private zoo (J. A. 57). Again, on cross 
examination, Doctor Heemstra admitted that the State of Florida main- 
tains Government control over appellant's zoo in the event that a con- 
tagious or infectious disease should break out (J. A. 56). He also ad- 
mitted that the control and supervision, in this particular case, would 
be the same whether it be a public or a private zoo (J. A. 56). 


Doctor Heemstra testified that public officials cooperated with the 
Department of Agriculture and that the veterinarians would report any 
unusual diseases in public zoos (J. A. 53). Once again, on cross exami- 
nation, he also testified that there was cooperation between the Depart- 
ment of Agriculture and the State of Florida (J. A. 57). Hence, we 
suggest that this cooperation should become a reality in view of the fact 
that 585.11, Florida Statute, (J. A. 45-7) authorizes and welcomes coo- 
peration. 

Concerning public zoos' veterinarians reporting disease conditions 
to State and Federal officials (J. A. 53), Chapter 585.47 Florida 
Statutes (J. A. 45-7), makes it a felony for a veterinarian, or the owner 
of animals afflicted with a disease, not to report the same. This should 
satisfy the Department and, in view of the foregoing evidence, where 
Doctor Heemstra admitted that veterinarians, whether they be employed 
by a public or a private zoo, would be bound to report to State and 
Federal authorities (J. A. 56-7, 59). The Department also recognizes 
the fact that appellant's veterinarian is accredited (J. A. 39-40), and he 





40 
notified the Department of Agriculture that he makes regular and peri- 
odic inspections of appellant's zoo (J. A. 35-6). 


By the Department's own testimony, we have established the fact 
that the appellant's zoo is substantially the same as public zoos (J. A. 
39-40), with the exception of those magic words "governmental control" 
though we say that there is sovereign control. And in the words of 
Doctor Heemstra (together with the Year Book of the Department of 
Agriculture, 1956 edition) "quarantine is for a long enough time to 
assure freedom from disease or exposure thereto" (J. A. 51, 55). 
Appellant’s giraffe or zoo is governed by the same State laws as public 
zoos. So, if quarantine was long enough for the other giraffes on the 
same ship and released to public zoos, why is it not long enough for 
appellants? They said it was (J. A. 51). 


The foregoing belated admissions are even important in that the 


Department had no standards to justify their actions in refusing to re- 


lease appellant's giraffe (J. A. 55-6). They have inspected no zoos, 
prior to appellant's in the United States (J. A. 56). Let us examine the 
arbitrary way in which the Department ascertains Governmental control. 
From their Exhibit No. 2, which is a 1932 edition without any supple- 
ments, they determine that Crandon Park Zoo is not even listed (J. A. 
57-8). Of course, Crandon Park Zoo is permitted to import giraffes. 
Then, from their Exhibit No. 1, they determine that Crandon Park Zoo 
(J. A. 57-8) has governmental control, notwithstanding the fact that it 
gives nothing other than the address, the name of the director, and the 
name of the owner. 


It is elementary that business organizations cannot operate with- 
out State and City licenses, if so required. In Florida the appellant is 
required to have a State license, together with a license from the City 
of Boca Raton. Your appellent passes the first test of governmental 
control. On cross examination, Doctor Heemstra admitted that appel- 
lant could not operate without such license and that they were a form of 
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governmental control (J. A. 58). However, this is not his form of con- 
trol because he demands public ownership, which nullifies free enter- 
prise. He draws a distinction between public and private zoos (J. A. 51-2, 
59). Although he admits that "Africa U.S. A." without question is res- 
ponsible, in the final analysis, to the State of Florida (J. A. 59). And he 
further admits, although he says that private zoos can receive imported 
animals if they have governmental control, that private zoos do not 
receive such animals (J. A. 58). 


An examination of "the comparative facts between public and 
private zoos" (J. A. 29) will illustrate many facts in appellant's favor. 
For example, Doctor Heemstra testified that public zoos comingled 
their animals in barns on cold nights and that contact with each other 
could spread diseases (J. A. 54). However, he complains about appel- 
lant's comingling. It is also an evidentiary fact that diseases can be 
spread by manure (J. A. 54). Public zoos sell their manure, but the 
appellant does not. The appellant's zoo is especially zoned (J. A. 41- 
44), public zoos are not. 


The disease charts, taken from the Department of Agriculture 
Year Book, (J.A. 27-8) will show that no primary outbreak of foot-and- 
mouth disease has been attributed to imported animals since 1900. In 
other words, no carrier animal has come through the Quarantine 
Station in some 57 years. Diseases prior to this date have been attri- 
buted to imported hay, straw, meats, garbage and similar items. This 
was why Section 2, Act of 1903, was necessary. 


A final look at "governmental control" shows this: The State of 
Florida has statute (1) 585.08, which gives the Livestock Board control _ 
over all animals within the State, (2) 585.11, which authorizes coopera- 
tion with the Federal Government, (3) 585.15, which defines trans- 
missible diseases, including foot-and-mouth, (4) 585.16, which gives 
the Board authority to treat these diseases, (5) 585.19 which requires 


veterinarians and owners to report information concerning any disease 
in writing, (5) 585.35, which gives the Board power to enter upon private 
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property and destroy any and all animals, and (6) 585.47, which makes 
it a felony not to report a disease. See (J.A. 45-7) for these provisions. 


In conclusion, no court to our knowledge has ever construed 
"acceptable governmental control," as used by the Secretary. Many 
courts, however, have defined "supervision and control." In the case 
of Trust Co., of N. J. v. Greenwood, et al, 32 A. 2d 519, 523, the 
court said: "To control a thing is to have the right to exercise a directing 
or governing influence over it.'"' The same in Hutchinson v. City of 
Des Moines, 157 NW 881, 890, where it was said: "To control means 
to govern, and overpower." Also, Coachman v. Simms, (Okla) 129 
P 845, 849 and Webster's International Dictionary. Does not the State 
of Florida have the authority to "govern and overpower"? 


CONCLUSION 


For the foregoing reasons and authorities cited herein, it is 
respectfully submitted that the trial court committed error in dismissing 
the complaint and that an order should be entered releasing the appellant's 
giraffe or an order should be entered directing a three-judge court. 


Respectfully submitted, 


ERNEST C. TUCKER 
Headquarters Building 
Washington 6, D. C. 


Attorney for Appellant. 
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1 
JOINT APPENDIX 


[Filed Jan. 7, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jack James Pedersen ) 
t/a "Africa U.S. A." 
Boca Raton, Florida 


Plaintiff Civil Action No. 32-57 


vs. 


Ezra Taft Benson 

Secretary of Agriculture 

U.S. Department of Agriculture 
Room 200-A 

Washington, D. C. 


Defendant 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT FOR INJUNCTION; FOR A DECLARATORY 
JUDGMENT; AND/OR RELIEF IN T TU F 
AMUS 


Plaintiff for this action herein alleges: 
1. This is an action for Declaratory Judgment, Injunction, and/or 
Relief in the Nature of Mandamus. 

a. Jurisdiction is brought pursuant to the provisions 
of an Act of 1890, as amended, (26 Stat. 416, as amended; 
21 U.S.C. A. 101-105); and an Act of 1903, as amended 
(32 Stat. 792, as amended; 21 U.S.C. A. 111-113, 120-122); 
Rules 57 and 65 Federal Rules of Civil Procedure. 

i. There is now existing between the parties 

an actual controversy, Justiciable in character, 

in respect of which the plaintiff needs a declara- 

tion of his rights by this Court. 
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b. Jurisdiction as to Relief in the Nature of Mandamus 
is brought pursuant to Title 16, Chapter 10 of the District 
of Columbia Code (1951 Edition) in conjunction with Rule 81 
(b) of the Federal Rules of Civil Procedure, and Title 28, 
U.S.C. A. Section 1332. | 

c. Plaintiff, Jack James Pedersen, is a citizen of 
the United States, and a resident of the State of Florida. 

d. Defendant, Ezra Taft Benson, is Secretary of 
Agriculture of the United States and a resident of the 
District of Columbia. 

e. The amount in controversy exceeds $3,000, ex- 
clusive of interests and costs. 
2. This action arises by reason of the fact that the defendant 

has refused, in spite of unequivocal demands of the plaintiff and his 


attorney, to permit removal of his property, namely, two female 


giraffes, from Government Quarantine Station at Clifton, New Jersey. 
Said refusal and rejection is unauthorized by any law presently exist- 
ing and is a direct violation of plaintiff's Constitutional rights in that 
it is an illegal confiscation of property without due process of law, 
and in that there is a denial of equal protection. 

a. The defendant's action has already and will con- 

tinue to adversly and irreparably affect plaintiff and his 

property rights. 

3. Plaintiff is the real party in interest in that he operate 
“Africa U.S. A.", Boca Raton, Florida, for the purpose of exhibiting 
animals to the public, including a giraffe. 

4. Onor about July 30, 1956, the Department of Agriculture, 
Bureau of Animal Industry, issued permit No. 5644 to North Atlantic 
Fertilizer and Chemical Company Inc., New York, New York, to im- 
port five (5) giraffes. The defendant had knowledge that the importer 
was acting as agent for another, as evidenced by qdaintiff's Exhibit A, 
filed herein. 
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a. Onor about September 22, 1956, the ship authorized 
in the permit (SS Francoise-LD) landed in New York with the 
two (2) giraffes in question, together with at least eight (8) 
other giraffes. 

b. On or about September 26, 1956, all giraffes on 
board said ship were inspected and cleared by Agriculture's 
inspectors as to their not having been exposed to the contag- 
ion of any contagious, infectious, or communicable disease, 
as required by the Statute (page 1 of complaint) in question, 
and the Rules and Regulations made pursuant thereof. 

c. After expiration of the legal quarantine period of 
"not less than 15 days" pursuant to Code of Federal Regu- 
lations, all giraffes were released from quarantine and 


are now in various cities throughout the United States and 
Hawaii, other than plaintiff's two (2) female giraffes in 


question. 

d. The (2) two female giraffes in question were im- 
ported by the North Atlantic Fertilizer and Chemical 
Company Inc., New York, New York, who was acting as 
agent for Mr. Heini Demmer, Game Catcher, and owner, 
with the knowledge of the Secretary of Agriculture:. - 

e. In December of 1956, after expiration of the legal 
quarantine period, the two giraffes in question had not been 
sold or removed from quarantine. Mr. Demmer, owner of 
the giraffes, sold the same to Alton V. Freeman, Rare Bird 
Farm, Kendall, Florida. 

f. On or about December 7, 1956, Mr. Freeman trans- 
ferred and sold the two female giraffes in question to the 
plaintiff for a consideration of $4, 944.00, as evidenced by 
plaintiff's Exhibit B. 
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g. Onor about December 14, 1956, "Consumption 

Entry No. 830241" was filed on behalf of the plaintiff 

with the Bureau of Customs and plaintiff therewith paid 

$360.00 custom duty without any reservation whatsoever. 

This payment, to the best of plaintiff's knowledge and 

belief, was accepted unconditionally by the Collector 

of Customs, New York, New York. 

5. On or about December 18, 1956, demand was made on the 
Department of Agriculture, through one L. C. Heemstra, Acting Chief 
Animal Inspection and Quarantine Branch, Washington, D. C. for the 
immediate release of the two (2) giraffes in question, and same was 
refused. 

6. On December 26, 1956, Ernest C. Tucker, Attorney for the 
plaintiff, delivered a formal demand to the Secretary of Agriculture, 
Ezra Taft Benson, for a forthwith release of the two (2) giraffes. 

Same was refused by a letter of December 31, 1956, as evidenced by 
plaintiff's Exhibit C. 

7 7. The decision of the defendant contained in the letter of 
December 31, 1956, constitutes the final administrative determination. 

8. The defendant bases his refusal, to the best of plaintiff's 
knowledge and belief, on Part 92, Title 9, Code of Federal Regulations 
Governing the Importation of Ruminants. These Regulations were 
promulgated under the 1890 and the 1903 Acts, mentioned in paragraph 
1 (a) of this complaint. 

a. The Act of 1890, Section 6, says: 
"That the importation of cattle, sheep, and 
other ruminants, and swine, which are 
diseased or infected with any disease, or 
which shall have been exposed to such in- 
fection within 60 days next, before their 
exportation, is hereby prohibited. . . ." 
(Emphasis supplied. ) 


9) 
b. The Act of 1890, Section 7, says: 
"That the Secretary of Agriculture be, and 
is hereby,authorized, at the expense of the 
owner, to place and retain in quarantine all 
neat cattle, sheep, and other ruminants, and 
all swine, imported into the United States at 
such ports as he may designate for such pur- 
poses, and under such conditions as he may 
by regulation prescribe, respectively, for 
the several classes animals above des- 
cribed. ...% 
c. The Act of 1890, Section 8, says: 
"That the importation of all animals des- 
cribed in this act into any port in the United 
States, except such as may be designated by 
the Secretary of Agriculture, with the approval 
of the Secretary of the Treasury, as quarantine 
Stations, is hereby prohibited 
9. All rules and regulations pursuant to Part 92, Title 9, Code 
of Federal Regulations, promulgated by the Secretary of Agriculture, 
have been scruplously and minutely complied with by the plaintiff and 
his sucessors in ownership of the two (2) giraffes in question. 
a. Pursuant to the Congressional mandate directed 
to Secretary of Agriculture, the giraffes in question should 
not be in this country if they have been "exposed" 60 days 
next before their exportation from a foreign country. Their 
importation is absolutely prohibited, if they have been ex- 
posed to any contagion. The defendant's own agents have 
certified that these two (2) giraffes are free of any con- 
tagion as enumarated in the Statutes in question. 
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10. The Act of 1903, entitled "An act to enable the Secretary 

of Agriculture to more effectually suppress and prevent and spread of 
contagious and infectious diseases of livestock and for other purposes." 
says in the first part: 

...He (Sec. of Agriculture) is hereby authorized 

and directed, from time to time, to establish such 

rules and regulations concerning the exportation 

and transportation of livestock from any place 

within the United States, where he may have 

reason to believe such disease may exist into 

and through any State or territory. ... 

Whenever any inspector. . . Shall issue a 

certificate showing that such officer had in- 

spected any cattle or other livestock which were 

about to be shipped, driven, or transported from 

such locality to another, as above stated, and had 

found them free from Texas or splenetic fever in- 

fection, pleuro-pneumonia, foot-and-mouth disease, 

or any other infectious, contagious, or communi- 

cable disease, such animals so inspected and certi- 

fied may be shipped. . . . into and through any 

State or territory. . . . without further inspection..." 

(Emphasis supplied) 

a. The defendant is thereby limited by expressed 

Statute and Congressional intent and does not have dis- 


cretionary power under this Section other than to con- 


trol and supervise the shipment within the United States. 


He is further limited to inspection only where he may have 
reason to believe that a disease may exist. 
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b. The defendant has no reason to believe that a 
contagigh. exists because inspections were made 
according to the defendant's own regulations when the 
giraffes were imported from their country of origin 
and when they were removed from the boat in New 
York. Had the Secretary not made these inspections, 
he would himself be in default because the 1890 Act 
prohibits importation of such animals unless the 
Secretary is satisfied that such animals have not 
been exposed to a contagion 60 days next before their 
exportation. 

c. Furthermore, on or about December 14, 1956, 
the defendant's agent, B. C. Swindle, Inspector in 
Charge, Animal Inspection and Quarantine Branch, 
New York, New York, issued a certificate which says 


in part: "That the (2) giraffes imported on September 
24, 1956. . . are retained. . . for technical reasons, 


and to the best of my knowledge and belief are in ex- 
cellent health, " as evidenced by plaintiff's Exhibit D. 
11. The Act of 1903, Section 2, says: 

"That the Secretary of Agriculture shall have 

the authority to make such regulations and 

take such measures as he may deem proper 

to prevent the introduction or dissemination 

of the contagion of any contagious, infectious, 

or communicable disease of animals from a 

foreign country into the United States. ..." 

(Emphasis supplied) 

a. It will be seen that in order to have an intro- 
duction or dissemination of the contagion, there must 
actually have been an exposure to a contagion and if 
there has been an exposure, the importation into this 
country, is absolutely and unequivocally prohibited by 
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law and the defendant, his employees and his agents, 

have made certifications that no contagion exists. 

12. In spite of these express Statutes, which establish rigid 
standards, for the importation of ruminants, the defendant has ignored 
the intent of Congress and has usurped to himself the right to dis- 
criminate against public aml privately owned zoos by his regulations. 
The defendant has arbitrarily and capriciously discriminated against 
the plaintiff, without authority or sanction of law and contrary to the 
expressed intent of Congress. The defendant is thereby illegally and 
unconstitutionally denying the plaintiff his property without due process 
of law. 

_13. Title 9, Federal Code of Regulations, Paragraph 92.5 says 
in part; 
"... That certificates for wild ruminants or wild 
swine for exhibition purposes need specify freedom 
from said diseases of the district of origin only ..." 
(Emphasis supplied) 
a. 92.11 (b) (1) says in part: 
", . . (ruminants) shall be quarantined 
for not less than 15 days. ..." 
92.12 (c) says in part: 
". . . (quarantee fees) If payment has not 
been made, the owners of the animals will 
be notified by the Inspector that if said 
charges are not immediately paid, or 
satisfactory arrangements made for pay- 
ment, the animals shall be sold at public 


auction ..." (Emphasis supplied) 

c. The plaintiffs giraffes have been in quarantine 
for more than 15 days; the plaintiff's giraffes are for 
exhibition purposes and the plaintiff would be entitled 
to purchase at public auction according to the Regulations 
above. Notwithstanding the plaintiff's demand on the 
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defendant for their release, the defendant is interpreting 

exhibition to apply to public zoos only. This interpreta- 

tion is arbitrary, capricious, discriminatory, and con- 

trary to the express statute, and the intent of Congress. 

d. The plaintiff is further advised on information 

and belief that he could not purchase his own property 

at public auction. 3 

14. In spite of these unequivocal requests and demands by the 
plaintiff and his counsel, the defendant, Ezra Taft Benson, still re- 
fuses to exercise his statutory duties and to perform the ministerial 
actions required by him to be performed. 

WHEREFORE, The plaintiff demands: 

1. That the defendant, Ezra Taft Benson, be ordered and 
directed to execute the necessary release in order for plaintiff to 
receive his property; and 

2. That the defendant, Ezra Taft Benson, be declared without 
Constitutional or Statutory authority to deprive plaintiff of his property 
without due process of law; and 

3. That this Court declare that the defendant, Ezra Taft Benson, 
has exceeded his Statutory authority in that he interpreted and applied 
these Statutes in question in a way contrary to their explicit terms and 
in so doing departed from a plain official duty. In so doing, the Court 
will terminate the uncertainty and controversy giving rise to these 
proceedings; and 

4. That this Court, by reason of irreparable injury to the plain- 
tiff, grant a temporary restraining order, without hearing to the 
defendant, and thereafter, pending final hearing and determination of 
the action, enter an order granting an interloctory order restraining 
defendant, his agents, employees, and other persons acting under his 


supervision and control from molesting or in any way interfering with 
plaintiff and his property; and 
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5. That this Court, upon final hearing and determination, enter 
a decree permanently enjoining the defendant and his successor or 
successors in office, assistants, agents, employees, and other persons 
acting under him from interfering with plaintiff's property or from 
molesting or in any way interfering with plaintiff in the care of his 
property or the right of ownership; and 

6. For such other and further relief as the Court may deem 
just and proper. 


/s/ Jack James Pedersen, 
Plaintiff 


[JURAT] 


ERNEST C. TUCKER 

Attorney for Plaintiff 

Suite 605 Headquarters Building 
2000 P Street N. W. 

Washington 6, D. C. 


[Filed Jan. 8, 1957] 


PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The above-entitled cause having come on for hearing on plain- 
tiff’s motion for temporary restraining order and defendant's opposi- 
tion thereto, and counsel having been heard, and testimony having 
been taken, the Court this 8th day of January 1957 makes the following 
findings of fact and conclusions of law: 

Findings of Fact 

1. Foot and mouth disease is one of the most devastating and 
contagious diseases of animals. 

2. Giraffes are susceptible to such diseases and to many other 
communicable diseases. 

3. The Secretary of Agriculture has made a determination, 
promulgated by regulation 9 C.F. R. 94.1, to the effect that foot and 
mouth disease exists in many countries of the world, including all of 
the countries of Africa. 
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4. Section 306 of the Tariff Act of 1930, 19 U.S.C. 1306 pro- 
vides that once the Secretary of Agriculture has made a determination 
that foot and mouth disease exists in a country, the importation from 
such infected country of any domestic ruminants or swine is pro- 
hibited. 

5. Wild ruminants, such as the giraffes in question in this case, 
may be imported from any of the areas so designated as infected areas, 
but only pursuant to the regulations contained in9 C.F.R., Part 92, 
issued under the Acts of August 30, 1890, as amended, and February 2, 
1903, as amended, 21 U.S.C. 102-105, 111. 

6. Such regulations require that there be secured a permit 
prior to their importation. The Secretary of Agriculture reviews the 
disease situation in the country of origin of the animals, and any other 
available information with respect to the animals, and imposes such 
conditions on the permit as he deems necessary for the protection of 
livestock in the United States, and in the public interest. 

7. The public interest necessitates that prior to issuance of a 
permit the Department of Agriculture weigh all essential factors in 
connection with the proposed importation. 

8. The Secretary of Agriculture is empowered to quarantine 
animals imported into the United States in accordance with 21 U.S.C., 
Secs. 102 and 111. 

9. Plaintiff seeks to have released from quarantine two giraffes 
which are wild ruminants and which have been imported from Kenya, 
East Africa. 

10. The two giraffes, of which plaintiff claims ownership, were 
imported into the United States under permit No. 5644 issued to the 
North Atlantic Fertilizer and Chemical Company of New York. Said 
permit had a condition that following completion of the quarantine 
period in the Department's Quarantine Station at Clifton, New Jersey, 
the giraffes would be consigned to an approved zoological park under 
acceptable governmental control. 
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11. After the animals were placed in quarantine they were sold 
to Alton V. Freeman of Kendall, Florida, who sold them to plaintiff 
on December 7, 1956 while said animals were in quarantine. 

12. Plaintiff operates a private zoo or game farm, rather than 
an approved public zoo to which he proposes to remove the animals. 

13. The Secretary of Agriculture has determined that the 
conditions existing at approved public zoos afford protection against 
dissemination of communicable diseases of animals, which protection 
cannot be afforded by any other zoo or game farm. 

14. Plaintiff has shown to the Court no irreparable injury. 


Conclusions of Law 

1. The Acts of August 30, 1890 and February 2, 1903 give to 
the Secretary of Agriculture broad authorities and responsibilities for 
the protection of livestock in the United States against the introduction 
of communicable diseases of animals. 

2. Pursuant to these statutes the Secretary of Agriculture has 
promulgated regulations in9 C.F. R., Part 92 governing the impor- 
tation of wild ruminants and certain other animals, and for the 


quarantining of such animals upon their offer for entry into the United 


States. Such requirements are a reasonable exercise of the Secretary's 
statutory authority. 

3. The animals in question were imported under a permit issued 
by the Department of Agriculture which was conditioned on the animals 
being consigned to an approved zoo. Under the circumstances this 
condition was a reasonable restriction. 

4. The proposed removal by the plaintiff of these animals to an 
unapproved zoo would be 2 violation of the condition on the importation 
and would not be in the public interest as determined by the Secretary 
of Agriculture. 
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5. Plaintiff is not entitled to equitable relief since the complaint 
discloses no fact situation wherein the equities of the plaintiff would 
preponderate in his favor and over-balance the equities of the public 
interest. 

6. The motion for temporary restraining order should be denied. 

/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joseph M. F. Ryan, Jr. 
Assistant United States Attorney 


Of Counsel: 
/s/ Carl R. Bullock per g.m.m. 
/s/ Harold M. Carter per j.m.m. 


Attorneys, Office of the General Counsel 
United States Department of Agriculture 


PROPOSED FINDINGS ADOPTED: /s/ Matthew F. McGuire 
JUDGE 


[ Filed January 9, 1957] 


OBJECTIONS TO 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. There are other diseases which are more devastating than 
foot and mouth. 

2. All ruminants are susceptible to disease and susceptibility is 
therefore not confined to giraffes. The inspection certificate, exhibited 
to this Court and signed by B. C. Swindel, inspector in charge, said that 
these giraffes were "to the best of my knowledge are in excellent health”. 

3-4. Section 306 of the tariff act of 1930, 19 U.S. C.A. 1306 
has no application whatsoever in this case. The tariff act of 1930 was 
restricted to domestic ruminants only. The ruminants in question are 


not domestic ruminants. 
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5. Plaintiff has complied with each and every section of 9 C. F.R., 
Part 92. 
6. The best public interest is set out in Section 6 of the Act of 


1890, whereby Congress specifies “that the importation of cattle, 


sheep, and other ruminants and swine, which are diseased or infected 
with any disease, or which have been exposed to such infection within 
sixty (60) days next before their exportation, is hereby prohibited". 

7. The plaintiff does not question number seven (7) as long as 
the secretary stops with the word "importation". However, the 
plaintiff objects to the authority exercised by the defendant, whereby 
he restricts, limits and interferes with the flow of international, 
interstate and intrastate commerce when the ruminants have been 
inspected and certified as free from any disease. 

8. The plaintiff does not deny that the Secretary of Agriculture 
is empowered to quarantine all animals under 21 U.S.C.A. 102. 

21 U.S.C.A. 111 (Section 2, 1903 act) is not applicable in this case. 

9. The plaintiff admits the complete correctness of this 
statement. 

10. The plaintiff admits the correctness of number ten (10). 
However, the plaintiff denies that the defendant had any authority under 
existing law to issue a permit with such a condition attached and 
therefore, not having authority under law, the condition is completely 
null and void. 

11. The plaintiff admits the correctness of number eleven (11), 
but says that there is a distinction between "quarantine" and being held 
in a quarantine station for "technical reasons only". 

12-14. The plaintiff operates a private zoo and exhibits animals, 
and objects to the word "game farm". Section 6 of the Act of 1890 
prohibits the importation of ruminants which are diseased or infected 
with any disease, or which have been exposed to such infection. 
Section 8 of the same act contains a provision empowering the Secretary 
to slaughter diseased animals that could be dangerous to other animals 
whether they be in a public zoo or a private zoo. Section 10 of the 
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same act makes it mandatory that a careful inspection be made by a 
Suitable officer of all imported animals to ascertain whether such 
animals are infected with contagious disease or have been exposed to 
infection so as to be dangerous to other animals. This prohibition 
would apply equally to both public and private zoos. 

Plaintiff has shown to the Court, irreparable injury because he 
has been denied his property without due process of law and further 
denied the equal protection of the law as guaranteed by the Constitution 
of the United States. 


Conclusions of Law 


1. The acts of August 30, 1890 and February 2, 1903, give 
the Secretary of Agriculture authority to protect the animals of this 
country against communicable diseases as long as he does not interfere 
with international, interstate and intrastate commerce. Neither do 
these acts empower the secretary to deny a citizen of this country, due 
process and equal protection of law. These acts further place an 
absolute prohibition against the entry into the United States of animals 
which are diseased, infected with any disease or have been exposed to 
any disease. 

2. Plaintiff alleges that the authority exercised in9C.F.R., 
Part 92, has applied in the present case, is an unlawful exercise of 
the secretary's purported statutory authority for the reasons given in 
one above. 

3. The Secretary of Agriculture has no authority under existing 
law to attach such restriction. 

4. The best public interest is provided in the acts of 1890 and 
1903, whereby the Secretary of Agriculture is absolutely prohibited 
from admitting diseased animals into this country as heretofore 


mentioned in these objections. 
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5. The plaintiff is entitled to equitable relief because he has 
complied with the Acts of 1890, 1903 and9C.F.R., Part 92. 


ERNEST C. TUCKER 
Attorney for Plaintiff 


Certificate of Service 


I certify that I have mailed a copy of the foregoing objections 
to Oliver Gash, United States attorney, District of Columbia, Carl R. 
Bullock, office of the General Counsel, United States Department of 
Agriculture and Herbert Brownell, Jr., Attorney General, United 
States. , this 9th day of January, 1957. 


ERNEST C. TUCKER 
Attorney for Plaintiff 


[ Filed January 15, 1957] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
PRELIMINARY INJUNCTION 


Statement of Facts 


On July 30, 1956 a permit No. 5644 was issued by the Secretary 
of Agriculture to North Atlantic Fertilizer and Chemical Incorporated, 
to import five giraffes into the United States. By its terms the permit 
conditioned the importation of the giraffes in that the ultimate destina- 
tion of said giraffes should be in an approved public zoo in the United 
States. 
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The North Atlantic Fertilizer and Chemical Company was acting 
as an agent for a Mr. Heini Demmer who is a game catcher. Mr. 
Demmer, in December of 1956, sold his interest in the giraffes to 
Alton Freeman of Kendall, Florida. On December 7, 1956 Freeman 
resold his interest in the giraffes for a consideration of $4, 944.00 to 
the plaintiff, Pedersen. 

The ship which bore the giraffes to the United States from Kenya, 
East Africa was the SS Francoise which docked September 22, 1956. 
Shortly after that the two giraffes in question were placed in quarantine 
at Clifton, New Jersey. They have remained there and still remain 
there. 

Plaintiff maintains a private wild animal farm at Boca Raton, 
Florida. He is not an approved public zoo. The Secretary of 
Agriculture, in accordance with his regulations, had conditioned the 
importation of these animals from an infected area on the agreement 
that they would go to approved public zoos. The Secretary will not 
release the two giraffes to the plaintiff because his is not an approved 
public zoo. However, the Secretary is willing to release them to any 
approved public zoo. 

Statutes Involved 

The Secretary of Agriculture derives his authority from two 
basic statutes referred to as the Act of August 30, 1890 and the Act 
of February 2, 1903, as amended. The former is thus: 21 U.S.C. 
Section 102, Quarantine of Imported Animals. 

“The Secretary of Agriculture is authorized, at the 
expense of the owner, to place and retain in quarantine 

all neat cattle, sheep and other ruminants, and all swine, 

imported into the United States, at such ports as he may 


designate for such purposes, and under such conditions as 
he may by regulations prescribe, respectively, for the 
several classes of animals above described." 
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21 U.S.C. Section 111, Regulations to Prevent Contagious Diseases: 

"The Secretary of Agriculture shall have authority 
to make such regulations and take such measures as he 
may deem proper to prevent the introduction or dissemi- 
nation of the contagion of any contagious, infectious, or 
communicable disease, and/or live poultry from a foreign 
country into the United States or from one State or Terri- 
tory of the United States or the District of Columbia to 
another, and to seize, quarantine, and dispose of any 
hay, straw, forage, or any meats, hides, or other animal 
products coming from an infected foreign country to the 
United States or from one State or Territory or the 
District of Columbia in transit to another State or 
Territory or the District of Columbia whenever in his 
judgment such action is advisable in order to guard 
against the introduction or spread of such contagion. 


Regulations Involved 
9C.F.R. Section 92.1, Definitions: Subsection G, Ruminants: 

"All animals which chew the cud such as cattle, 
Buffaloes, sheep, goats, deer, antelopes, camels, 
llamas, and giraffes." 

Sub-section O, Communicable Disease: 

"Any contagious, infectious or communicable disease 
of domestic livestock, poultry, or other animals. 
Section 92.2, General Prohibition: 

"No animal or product subject to the provisions of 
this part shall be imported or brought into the United 
States except in accordance with the provisions of this 
part and part 94 of this sub-chapter; nor shall any such 
animal or product be handled or moved after physical 
entry into the United States and before final release 
from quarantine or any other form of governmental 


detention except in compliance with such regulations: 
x * «IT 





16 
Section 92.4, Import Permits for Ruminants, swine, and poultry 
and for animal semen: Sub-section (a): Ruminants, swine, and 
poultry. 

"For ruminants, swine, and poultry intended for im- 
portation from any part of the world except Canada and ex- 
cept as provided in Section 92.27 and 92.31 [sections not 
here pertinent], the importer shall first obtain from the 
branch a permit in two sections." 
8C.F.R. 94.1: Designation of Countries where rinderpest or 
foot and mouth disease exist; importations prohibited. 
Sub-section A: 

"Notice is hereby given, that in accordance with Section 
306 of the Tariff Act of 1930 (19 U.S.C. 1306), it has been 
determined that rinderpest or foot and mouth disease exists 
in the following designated countries, and that official notice 
thereof has been given to the Secretary of Treasury; 

(4) All countries east of the 30th meridian west 
longitude and west of the international date line, except 
Australia, the Channel Islands, Greenland, Iceland, and 
New Zealand, North Ireland, Norway, and the Republic of 
Ireland. 

(b) The importation from the infected countries, 
designated in paragraph a of this section into the United 
States of cattle, sheep, or other domestic ruminants or 
swine or of fresh, chilled or frozen beef, veal, mutton, 
lamb or pork (including the entry into any port of the 
United States of any vessel having on board as sea stores 
or otherwise such animals or meats from such countries), 
is prohibited." 
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ARGUMENT 
On January 7, 1957 the instant complaint was filed together 


with a motion for preliminary injunction and an application for a 
temporary restraining order to the effect that the defendant be 
restrained from destroying or deporting from the United States 

the two giraffes of which plaintiff claims ownership. Also served 
on the defendant at that time was a motion for a temporary restrain- 
ing order to the effect that such animals be released from quarantine. 
This Court, District Judge Matthew F. McGuire sitting, denied the 
application for a temporary restraining order and signed findings of 
fact and conclusions of law of which the Court is here asked to take 
notice, together with the transcript of the proceedings before this 
Court on January 7, 1957. 


The action of the defendant has been proper and within his 


statutory authority. 
21 U.S.C. Section 111 gives to the Secretary of Agriculture the 


right to make such regulation and take such measures as he may deem 
proper to prevent the introduction or dissemination of contagion from 
animals of a foreign origin in the interest of protecting American 
animals of a similar nature. 

In accordance with 21 U.S.C. Section 102 the Secretary is 
authorized at the expense of the owner to retain in quarantine any 
imported animals. 

There is no dispute that these animals come from Kenya, East 
Africa. There is also no dispute that Kenya, East Africa comes within 
the designation made by the Secretary of Agriculture that it is an in- 
fected area within the meaning of 9 C. F. R. Section 94.1, Sub-section 
(A)(4). If these were domestic rather than wild ruminants in accordance 
with that very regulation, Sub-section (B) thereof, importation would 
be absolutely prohibited. Since the ruminants are wild rather than 
domestic, however, the Secretary in accordance with his statutory 
power under 21 U.S.C. Section 111 to "take such measures as he may 
deem proper" has exercised control over the importation of such wild 
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ruminants through the device of the permit. The Secretary has there- 
fore prescribed by regulations 9 C.F. R. 92.4 that a potential importer 
of such animals should first secure an import permit. Since the 
animals which are the subject of this suit are susceptible to such 


devastating animal diseases as foot and mouth disease (testimony of 


Dr. Heemstra, Page 22, Transcript of Proceedings herein, dated 
January 7, 1957 and findings of fact and conclusions of law filed by 
Judge McGuire herein), and since it is possible that the two giraffes 

in question might be incipient, or inapparent, or recovered carriers 
(Pages 21 and 22, testimony of Dr. Heemstra, Transcript of Proceed- 
ings, January 7, 1957 herein) the Secretary conditioned importation of 
these live ruminants on the agreement with the importer that they would 
ultimately be held in an approved public zoo. 

There is no dispute that the plaintiff does not qualify as the owner 
of an approved public zoo. 

The Secretary has determined that the public interest of the United 
States is best protected by wild ruminants being imported only on the 
condition that they go to approved public zoos for the reason that the 
approved public zoos operated by authority of the government in con- 
trol whether it be municipal, state or federal. Secondly, the approved 
public zoos normally have a veterinarian available who constantly 
looks after the welfare of the animals. Thirdly, the animals are nor- 
mally maintained as caged animals, whereas on game farms or private 
zoos they are permitted to wander about and there is a mixing of 
species. (Transcript of testimony of Dr. Heemstra, Page 29, proceed- 
ings before this Court, January 7, 1957). 

The Secretary permitted the importation of these animals on the 
condition that they were to go to an approved public zoo. The Secre- 
tary's position is that he will now release them to an approved public 
zoo but that plaintiff who is a subsequent vendee of the original importer 
is not an approved public zoo. 
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There is lack of Jurisdiction over the Secretary in 


~~ the Factual Situation Presented. = 

No authority for jurisdiction over the Secretary of Agriculture 
is presented in the complaint for a suit of this nature. The complaint 
seeks relief inthenature of mandamus. However, the statutory 
authority of the Secretary makes it abundantly clear that he is given 
wide discretionary powers to make regulations or to take such measures 
as he deems proper to protect the livestock of the United States from 
contagion and hence in this area he is a custodian of the public interest. 
The regulations which the Secretary has made under his statutory 
power are reasonable and are related to the end for which the legis- 
lation was passed, namely, the public interest of the United States in 
protecting its own livestock. 

The measures which the Secretary has taken to require a permit 
when wild ruminants are imported from infected areas of the world, 
with the permit containing a condition that said animals after in- 
spection can only be destined for an approved public zoo are reasonable 
measures to insure the safety of our domestic animals and to prevent 
their contagion and hence is again in the public interest. No abuse or 
arbitrary use of the Secretary's statutory power is shown. It is, 
therefore, submitted that the complaint fails to state a claim against 
the Secretary on which this Court might grant relief. 

Plaintiff's Complaint Fails to Disclose Irre- 
parable Injury . 

The complaint discloses that the plaintiff purchased the animals 
in question for $4,944.00 on December 7, 1956 at a time at which the 
two giraffes had been in quarantine for a period in excess of two months. 
The complaint discloses that plaintiff had knowledge that the animals 
were imported pursuant to the conditions of permit No. 5644 which was 
issued to the original importer. Plaintiff bought from a vendee of that 
importer exactly the rights which that importer had and no more. 
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Those rights were to import the giraffes pursuant to the condition in the 
permit that they would be destined for an approved public zoo. Plain- 


tiff's damages if anything are in money and are not irreparable. If the 


vendee of the original importer promised plaintiff more than that which 
he could deliver plaintiff has an action on the contract against his ven- 
dor. If the taking or holding of the animals would prove wrongful on the 
part of the Secretary of Agriculture, the plaintiff would have adequate 
remedy in the United States Court of Claims. 

Insofar as giraffes are concerned, it is not impossible to obtain 
giraffes. As has been pointed out in the regulations of the Secretary 
of Agriculture there are other lands such as Australia and New Zealand 
which are not infected areas and from which giraffes might be obtained. 
Moreover, there are native stocks from which one might obtain giraffes. 
The Court might judicially notice that in the Washington Post and Times 
Herald and the Sunday Star for January 13, 1957 there were photographs 
of a baby giraffe which was born locally and from native stock. 

Nor is plaintiff damaged to the extent that he is not permitted to 
seli his interest in these giraffes to an approved public zoo to which, 
of course, the Secretary would unhesitatingly release said animals. 

On the other hand if these animals were released to the plaintiff 
by order of the Court, and if they were carriers of one of the diseases 
such as hoof and mouth disease, before detection and proper quarantine 
measures could be maintained and adequate notice given to other agen- 
cies virus might be spread into different species and stocks in an area 
in the United States which would necessitate the slaughtering of all 
animals which had come into contact with the infected animals. As was 
pointed out by Dr. Heemstra in his testimony, hoof and mouth disease 
has been stamped out in the United States some nine times. The last 
time it appeared was in 1929. At that time the expense of stamping 
out the disease amounted to some three hundred million dollars. Such 
expense to the public far over-balances any loss to the plaintiff of the 
order of four or five thousand dollars. 
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Plaintiff Seeks Ultimate Relief Preliminarily. 

As has been stated by Judge Alexander Holtzoff in Walt Disney 
Productions, Inc. v. Souvaine Selective Pictures, Inc., 98 F. Supp. 
774 (S.D. N.Y. 1951): 

"A preliminary injunction is a very drastic remedy 

and ordinarily is not granted except to maintain the status 

quo, and even then on a very substantial showing. In this 

instance to grant the injunction prayed for would practically 

award to the plaintiffs all the relief to which they would be 

entitled were they to prevail at a trial on the merits." 
Also to the same effect are Gamlen Chemical Co. v. Gamlen, 79 F. 
Supp. 622 (W.D. Pa. 1948); American Mercury, Inc. v. Kiely, 19 F. 
2d 295 (1927); Tennessee Valley Authority v. Tennessee Electric Power 
Co., 90 F. 2d 885 (6th Cir. 1937); Eighth Regional War Labor Board v. 
Humble Oil and Refining Co., 145 F. 2d 462 (5th Cir. 1944), cert. 
denied 325 U.S. 583, a case wherein the District Court issued a pre- 
liminary injunction restraining defendants from seizing complainant's 
refinery, etc., to compel its obedience to an NLRB directive. In re- 
versing, the Court stated at Page 464: 

"(The order of the District Court] was equivalent to 

a mandatory injunction to control their official conduct. 

Such an injunction should not be granted before final 

hearing except in circumstances of the clearest and most 

urgent necessity * * **' 

Also in American Lead Pencil Co. v. Schneegass, 178 Fed. 735 (N.D. 
Ga. 1910) the Circuit Court stated at Page 737: 
"The first question to determine is whether the Court, 

in view of the character of the case* * * will, on an 

application for an injunction pendente lite, and before the 

final hearing in the case, go further than to maintain the 

status quo, and grant what would be, in effect, a mandatory 

injunction at this stage, and thereby compel the defendant, 

Schneegass, to leave the employ of the National Lead Pencil 


Company." 





22 
Later, at Page 739 the Court stated: 

"The effect of an order now enjoining Schneegass 
from continuing in the service of National Lead Pencil 
Company would be to decide on this application for an 
injunction pendente lite the merits of the case; that is, 
to give the complainant all he could obtain by this bill 
on a final hearing. The object of a preliminary in- 
junction is to preserve the status which exists at the 
time the bill is filed." 


CONCLUSION 
In view of the fact that the testimony already taken and included 
in the file of this case, together with the pleadings herein, reveal that 
the Secretary has acted in accordance with his statutory mandate and 
regulations promulgated thereunder in preserving the public interest, 
and also in view of the fact that plaintiff has exhibited no possible 


damage which could not be compensated in money and, therefore, is 
not irreparable, and in view of the fact that to grant a mandatory in- 
junction at this point in the litigation would be to afford plaintiff ul- 
timate relief at a preliminary stage, it is respectfully submitted that 
the motion for preliminary injunction herein should be denied. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant United States 
Attorney 


/s/ Joseph M. F. Ryan, Jr. 
Assistant United States Attorney 


[Certificate Of Service] 





23 
[Filed April 8, 1957] 
ORDER 

The above-entitled cause having come on for hearing on plain- 
tiff's motion for preliminary injunction and it having been stipulated 
in open Court by and between counsel for the parties that the hearing 
would be cons idered as a final disposition of the merits of the contro- 
versy, and it having been further stipulated by and between counsel 
that the opinion of:the Court herein shall constitute the findings of 
fact and conclusions of law, and it further appearing from the affi- 
davits and transcript of testimony herein, as is more fully disclosed 
by the oral opinion of the Court rendered February 28, 1957 that 
judgment should be entered for the defendant, it is this 8th day of 
April 1957 

ORDERED that plaintiff's motion for preliminary injunction and 
his request for a permanent injunction be and hereby are denied, and 
it is 

FURTHER ORDERED that judgment be entered for the defendant 
and the complaint be and hereby is dismissed. 


/s/ David A. Pine 
JUDGE 


[Certificate Of Service] 
[Certificate Of Mailing] 


ORDER 
Upon consideration of the motion for rehearing and for a three- 
judge court, the points and authorities in support thereof, and the 
opposition thereto, it is, by the Court, this 3rd day of May 1957, 
ORDERED that said motion be and the same is hereby denied. 


/s/ David A. Pine 
JUDGE 
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[Filed January 23, 1957] 
[OFFICIAL TRANSCRIPT 192-5] 
ORAL RULING OF THE COURT 
Tr. 191 THE COURT: Gentlemen, I am obliged to you for the very 
complete assistance you have given to me in this matter and I am 
ready to rule. 

The giraffe in question, that is the survivor of the two giraffes 
formerly in question, was imported into the United States from Kenya, 
East Africa, under a permit issued to the North Atlantic Fertilizer 
and Chemical Company of New Jersey by the defendant, or his agent. 
I believe the Company was the agent for the hunter who caught the 
animal, or was it the other way around? 

MR. RYAN: That's right. 

MR. TUCKER: That's right. 

THE COURT: The permit provided that following quarantine 
the giraffe would be consigned to an approved zoological park under 
acceptable governmental control. 

After its delivery to this country, the giraffe was sold to one, 
Freeman, who in turn sold it to the plaintiff who operates a zoo or 
zoological park of many acres at Boca Raton, Florida. 

The plaintiff requested defendant to release the giraffee to him. 
The defendant refused the request, and thereupon this action was 
brought, praying for the release of the giraffe to the plaintiff. 

The plaintiff had notice of the condition attached to the permit 
to import and purchase the giraffe subsequent to that condition. 
(Emphasis supplied) 

The case comes before me on a motion for a preliminary in- 
junction to enjoin the defendant from exporting or destroying the 
giraffe, and a motion to force the defendant to release the giraffe 
to plaintiff for delivery at his zoo at Boca Raton. The latter is a 
prayer for 2 preliminary mandatory injunction, not to preserve the 


status quo but to change the status quo and, if granted, would virtually 


dispose of the case. 





Tr193 


25 

I don't recall that there is any evidence that the defendant is 
threatening to export or destroy the giraffe, but I think at one of the 
prior hearings -- the only real prior hearing -- a month or more ago, 
there was something said that if the feed bill was not paid the giraffe 
would be disposed of. Am I generally correct in that? 

MR. RYAN: Yes. 

THE COURT: Is that correct? 

MR. TUCKER: That's right. They said it will be sold at auction. 

THE COURT: Is that it? 

MR. TUCKER: Yes. 

THE COURT: Now the defendant derives his authority from 21 
U.S.C. 111, which provides that he shall have authority to make 
regulations and take such measures as he may feel proper to prevent 
the introduction or dissemination of any contagious, infectious or 
communicable diseases. Pursuant thereto he has issued regulations 
providing that a permit must be issued for importation of ruminants 
in the category of this giraffe, that is, from a country which the 
defendant has found to be infected with hoof and mouth disease. And 
such a determination has been made in relation to the area whence 
this giraffe came. 

The regulation appears to me to be pertinent to the statutory 
authority, and a proper one to implement the authority and I do not 


subscribe to plaintiff's constitutional point in that respect. 
The only question, as I see it, is whether the condition attached 


to the permit as issued is reasonable or unreasonable, arbitrary or 
capricious. 

The testimony shows that it is the policy of the defendant to 
issue permits for the importation of animals in the category of this 
giraffe only on condition that when received they be released after 
quarantine to governmental, that is federal, state, county, or muni- 
cipal authorities, or quasi-governmental institutions, and not to 
private establishments. 
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The defendant justifies this classification primarily on the 
ground that there is an enforceable responsibility for the detection, 
reporting, and suppression of communicable diseases reposed in mu 
public or quasi-public authorities, not to be found in private estab- < 
lishments, and also greater safeguards and protection to the public 





in the former than in the latter. 

But the testimony shows that a private establishment would not 
be debarred if it had the equivalent governmental control and super- 
vision found in an approved or acceptable public institution. And with 
that in view, after adjourning the last hearing and at the suggestion of 
the Court, he has examined into the situation surrounding the operation 
of plaintiff's establishment and has found that the physical conditions 
are adequate but he has failed to find that it is under the requisite 
governmental control to authorize an approval to receive wild rumi- 

Tr.195 nants imported into this country from hoof and mouth disease 
infected countries. 

Now, this Court can only grant the relief requested if the acts 
of the defendant are without statutory authority, or are unreasonable 
or arbitrary, or without reasonable relevancy to the authority granted 
by Congress. The evidence before me does not permit me to make 
such a finding, even assuming the classification between public and 
private institutions is unreasonable per se because here the private 
establishment of plaintiff has been considered and not debarred solely 
because it is a private establishment, but because it does not have, as 
is true of the public institutions the requisite government control and ‘ 
Supervision which the defendant in the exercise of his discretion re- % 
posed in him by Congress has determined to be necessary. 

Under those circumstances and weighing the evidence, weighing 


the public interest as against the private interest, considering the 
probabilities of the plaintiff for ultimate recovery, I conclude that 
the motions should be denied. 
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[Filed May 21, 1957] 


NOTICE OF APPEAL 


Notice is hereby given that Jack James Pedersen, plaintiff 
above named, hereby appeals to the United States Court of Appeals 
for the District of Columbia Circuit from an order entered April 8, 
1957 [Motion for reconsideration denied and entered May 3, 1957] 
dismissing the complaint on the merits for a declaratory judgment, 


injunction and/or relief in the nature of mandamus, on the ground 


that the regulations by the Department of Agriculture are within the 
statutory authority and that there is no substantial constitutional 
question involved. 


Dated: May 21, 1957. 


Ernest C. Tucker 

Attorney for the Plaintiff 

Suite 605, Headquarters Building 
Washington 6, D. C. 


[Filed January 17, 1957] 


THE YEAR BOOK OF AGRICULTURE - 1956 


ANIMAL DISEASES 


Primary outbreaks in the U.S. of foot and mouth disease 


Page 186 
Page 190 


Page 190 


Page 190 
Page 190 


Dates and Causes 


1870 ------------------ attributed to animal importa- 
tions 

wee ne --- attributed to animal importa- 
: tions 

ween renee n eee n-- attributed to animal importa- 
tions 


1902 ------------------ traced to imported hay or 
vaccine 


1908 ------------------ traced to imported vaccine 
1914 ------------------ traced to imported meats 


Page 190 7. 


a 


Page 190 
Page 190 


Page 63 A. 
Fact B. 


Conclusion C. 


as to intent 
of Congress 


tO 
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1924 (Calif.) ------ traced to meat scraps in imported 
garbage 
1924 (Texas) ------ unknown 
1929 ------------- traced to meat scraps in imported 
garbage 


Six of the above outbreaks have occurred since 1900. 


No primary outbreak of foot and mouth disease has been 


attributed to imported animals, since 1900. 
Prior to 1900, three primary outbreaks of foot and 
mouth disease had been attributed to imported animals; 


(1) In 1890, Congress passed Act prohibiting the 


(2) 


(3 


(4) 


(5) 


importation of infected animals 

In 1903, Congress passed Act authorizing the 
Secretary of Agriculture to quarantine, or destroy 
hay, etc. 

In 1913, Congress passed Act prohibiting impor- 
tation of harmful vaccines for animals 

In 1922, Congress passed Act prohibiting impor- 
tation of cattle, sheep and meats unless Secretary 
of Agriculture thought it safe. 


In 1930, Congress revoked discretionary power of 


Secretary of Agriculture and prohibited importation 
of cattle, sheep and other domestic ruminants, and 
swine, and meats. 
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[Filed January 17, 1957] 


PRIVATE ZOOS AND PUBLIC ZOOS 
COMPARATIVE FACTS 


Africa - U.S.A. 
Exhibits animals 
Is in an urban area 


Operates a zoo under State 
and City license 


Specifically zoned for 
zoological use 


Commingle animals 


Has no barns for animals 


Contains manure in animal area 7 


Forbids public to walk in 
animal area 


Two secure fences surround the 
animal area, one 10 feet within 
the other 


. Forbids people to touch animals 


. Public tours area in special 
vehicles -- do not touch 
animals 


- Has not and does not sell 


animals but on the contrary, is 
desirous of purchasing only 


. Has excellently qualified veter- 
inarian who makes frequent 
inspections 


. Employs two men, who con- 


stantly tour animal area in 
separate jeeps to observe and 
immediately report any deviation 
from normal 


. Private enterprise is particu- 


larly concerned over its charges 
because its financial success de- 
pends upon it. 

* * * * 


14. 


15. 


Many Public Zoos 
Exhibits animals 
Are in rural farming areas 


Operates as non-profit cor- 
porations 


No zoning in rural areas 


Commingle animals in 
"African Veldt Areas" 


Commingle animals in close 
confinement 
Sell or remove manure from zoo 


Use manure in public areas 


Have only one fence between 
animals and outside contact 


. Allow people to touch animals 
. Allow livestock farmers to 


contact animals and manure 


. Constantly sell animals that 


have been born, to, or contacted 
imported stock, sell imported 
stock 


. Have part-time veterinarians 


Also employ men to care for 
animals and observe and report 


Public employees do not have 
any financial worries as to 
their charges. 


* me 
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[Filed January 17, 1957] 

EXCERPTS FROM LEGISLATIVE HISTORY OF 1903 ACT 

COMPLETE HISTORY FILED WITH COMPLAINT 

ate mE ae 
First, in discussing the whole bill, Mr. Williams, one of the 
managers of the bill, said: 
"Mr. Speaker, . . . . this bill merely attempts to 

give to the Secretary of Agriculture a power which he has 
been exercising under the impression that he had it and 
which was not questioned until lately, when it was ques- 
tioned by the State of Colorado in the case called the 
State of Colorado against Reid, which went to the Sup- 


reme Court. The bill does not interfere with the police 


power or the quarantine power--the sanitary power--of 
the State as to anything within the State after it is landed 
there, nor could it do it if we desired it to do so. All it 
does is to attempt to keep interstate commerce in cattle 
and stock free from vexatious and exorbitant interference 
and fees upon the part of State authorities, or boards, 
acting frequently for the mere purpose of collecting fees." 
(Emphasis supplied) (Cong. Rec., Vol. 36, Part 1, Page 
370, Column 1) 
On page 372 of the same record, Mr. Williams said: 
*Now, what we want to do is this: To give the power 
to quarantine, stamp out, and if necessary for the purpose 
of stamping out, destroy diseased cattle; and we want at the 
same time to give the power to leave untrammeled and un- 
obstructed the progress of undiseased cattle through the 
states while they are articles of interstate commerce." 
(Emphasis supplied) 
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Earlier in the same day, Mr. Wadsworth, the Chairman of the 
Committee, in explaining Section 2, which, is one of the main prob- 
lems confronting this Court, said on page 367: 

"The second section of the bill is made necessary by 

the suspicion that this disease (foot-and-mouth) was intro- 

duced into New England through baled hay brought over with 

horses imported from the European Continent. At least, so 

far they have not been able to trace it to cattle or animals 

brought in from Europe. In a letter that I have from Dr. 

Salmon he tells me he thinks it was introduced through 

the medium of baled hay brought in with horses. There 

was probably an amount left over, which was sold to the 

Stock Yards at Brighton; that it found its way into the 

regular supply of the stock yards; that it was fed to the 

stock in the yards, and so the disease was started there. 

To cover this dangerous possibility the second section is 


made necessary." (Emphasis supplied) 


* * * * 


[Filed February 25, 1957] 
FLORIDA LIVESTOCK BOARD 
Tallahassee 


February 23, 1957 


Honorable David A. Pine, Judge 
United States District Court for the 

District of Columbia 
Washington, D. C. 


Dear Sir: 


There is pending before you in the United States District Court a 

Civil Action No. 32-57 which involves a Jack James Pedersen, 
Plaintiff vs. Ezra Taft Benson, Defendant, concerning the release 

of a giraffe by the defendant to the plaintiff for trans-shipment to 
Florida. Although my interest in the case is indirect, I am concerned 
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with the health status of the animal in question as regards her present 
physical condition as well as that of susceptible animals which will 
later be exposed to her. 


Apparently, I have become involved in this case through the introduc- 
tion of what is known as "Exhibit E", a telegram sent by me on February 
8, 1957, to the Chief of the Animal Inspection and Quarantine Branch, 
U.S. D. A., concerning the fact that the Florida Livestock Board does 

not have supervision of the health of animals at "Africa, U.S.A.", 

nor are there any veterinary inspections made by our personnel. 

Since there may be some question concerning the meaning of this 
telegram, I am furnishing you this information in clarification thereof. 


Yesterday, my office was in contact with one of the witnesses for the 
defendant, Dr. L. C. Heemstra, and the major portion of today I have 
spent studying copies of the certified record of the official court 
reporter, David L. Harrison, which were furnished me by the plaintiff. 
This I have done in order to thoroughly acquaint myself with the facts 
of the case since it now appears that the zoo in question might be 
acceptable to the Department of Agriculture if the Florida Livestock 
Board (or some state agency) had control over it. Apparently the term 
"supervision" in my telegram has been construedto mean control. 


Chapter 585 of the Florida Statutes empowers the Florida Livestock 
Board with broad control, not only over domestic animals, but also 
over any animal which is infected with, exposed to, suspected of, or 
susceptible to an infectious or communicable disease. However, the 
Board does not exercise supervision over the zoo in question or any 
other zoo in Florida with routine or periodic examinations of animals 
unless a contagious or communicable disease is diagnosed or sus- 
pected. Further, our Board does not contemplate furnishing such 
supervision in the future. 


& 
ih. 
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Frankly, I feel that if foreign ruminant animals constitute a danger or 
threat to our domestic animal or livestock industry, the importation of 
such animals should be prohibited. If, in the opinion of Department of 
Agriculture specialists, the possibility is but assumed to be remote 
that such animals are carriers and that the public interest would best 
be served by allowing the importation of these animals, then the De- 
partment of Agriculture--which allows such importations--should 
accept the responsibility of providing what it considers to be adequate 
veterinary supervision. 


The foregoing paragraph is in explanation of the final statement of my 
telegram. 


Finally, if the Department of Agriculture is convinced that the giraffe 
in question is apparently free from communicable or contagious disease 
and as such meets its requirements with respect to its importation into 
the United States, and the premises and conditions under which the 
animal is to be maintained are acceptable to the Department--notwith- 
standing the fact that the Florida Livestock Board does not intend fur- 
nishing routine veterinary inspection except in case of a communicable 
disease outbreak which could endanger our livestock industry--the 
animal's importation will be acceptable into Florida. 


It is my understanding that this case has been before you for some time 
now and in order for each side to be apprised of my position so that 
they may expedite disposal of this matter when it is heard this coming 
week, I am sending copies of this letter to representatives of the 
defendant and plaintiff. 


Very truly yours, 
FLORIDA LIVESTOCK BOARD 


/s/ C. L. Campbell 
Secretary, State Veterinarian 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
AGRICULTURAL RESEARCH SERVICE 
WASHINGTON 25, D. C. 
AIQ-2 
July 30, 1956 


Mr. F. J. Zeehandelaar 

North Atlantic Fertilizer and 
Chemical Company, Incorporated 

39 Broadway 

New York 6, New York 


Dear Mr. Zeehandelaar: 

In reference to your letter of July 17 and related correspondence since 
that date, permit 5644 has been issued to the North Atlantic Fertilizer 
and Chemical Company, Incorporated, for the importation of five 
garaffes from Mombasa.. This permit provides for the shipment of 


five giraffes from Mombasa on or about August 6, 1956, by ocean 
vessel (S/S Francoise-LD) direct to New York with entry at that port 


on or about September 6, 1956. The consular section of the permit 
is enclosed. 


In issuing this permit it is our understanding that British veterinary 
officials in Kenya are now in a position to issue a proper certificate of 
health for the giraffes. The photostatic copy of a cablegram to you 
from the Provincial Veterinarian in Mombasa indicates that the new 
quarantine facilities on Mombasa Island meet the requirements of the 
Department in respect to the isolation of certain wild ruminants in- 
tended for shipment to the United States as of June 1, 1956. The 
cablegram also indicates that this office was so informed on June 16 
but we have not as yet received the letter. 


This permit is issued with the further understanding that following 
completion of quarantine in the Department's quarantine station in 
Clifton, New Jersey the giraffes will be consigned to an approved 
zoological park under acceptable governmental control. When the final 
destination of the giraffes has been determined please let us know. 
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Arrangements for the quarantine of the giraffes are to be made with 
our Dr. Swindle in New York. This may be done by dating and signing 
the enclosed Request for Services and mailing it to him. We are sending 
the customs section of the permit to Dr. Swindle in the usual manner. 
Very truly yours, 


/s/ L. C. Heemstra, Chief 
Air and Ocean Ports Section 


Enclosures 2 


UNITED STATES DEPARTMENT OF AGRICULTURE 
9644 BUREAU OF ANIMAL INDUSTRY 


PERMIT FOR IMPORTATION OF LIVE STOCK INTO THE 
UNITED STATES 


Washington, D. C. July 30, 1956 
To the United States Consulat Mombasa, Kenya, East Africa 
Permit North Atlantic Fertilizer & Chemical Co. Inc., or agent, to 
ship on or about August 6, 1956 from Kenya, East Africa 
> Giraffes 
S/S Francoise-LD) for entry at port of New York, New York 


/s/ L. C. Heemstra 
Chief 
AIR AND OCEAN PORTS SECTION 


J. A. McOwen, D.V.M. 
SEACREST VETERINARY CENTER 
Route 1, Box 91 
Delray Beach, Florida 


Feb. 9 '57 


Dr. W. W. McMichael 

Assist. Veterinarian in Charge 
P. O. Box 4129 

Jacksonville, Fla. 


Dear Doctor, 
In regard to Africa U.S. A. I visit the animal area at least two 
times a week and frequently as often as once a day. In a weeks’ time I 
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see every animal at Africa U.S.A. at least twice. 

In regard to services rendered I have been in large and small 
animal practise for over sixteen years. I do fecal, blood and urine 
analysis. 

I have made no recommendations to Boca Raton officials or 
State Livestock Sanitary authorities because we have found no con- 
tagious disease. 

I have posted every animal that died and found all deaths due to 
injury. 


Very truly yours, 


/s/ Je A. McOwen, D.V.M. 


December 31, 1956 


Mr. Ernest C. Tucker 

Suite 605 Headquarters Building 
2000 P Street, N. W. 
Washington, D. C. 


Dear Mr. Tucker: 

We have your telegram dated December 23 and your letter of December 
26 to Secretary Benson in reference to the release of two giraffes from 
the Department's quarantine station in Clifton, New Jersey, to Mr. 
Jack Pedersen, "Africa USA", Boca Raton, Florida. 


When you visited Mr. Heemstra's office on December 21, you were 
given a reprint of Part 92, Title 9, Code of Federal Regulations, which 
contains the regulations of the Department governing the importation of 
ruminants and certain other animals. Section 92.2 of the regulations 
provides that no animal subject to the regulations, which includes 
giraffes, Shall be imported into the United States except in compliance 
with the provisions of the regulations. For ruminants intended for 
importation from Kenya, East Africa, which is the country of origin 

of the giraffes in question, and from certain other countries, the im- 
porter is required, under section 92.4 to first obtain a permit from our 
Animal Inspection and Quarantine Branch. 
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When consideration is given to the issuance of a permit, all essential 
factors in connection with a proposed importation are carefully weighed. 
This is necessary in view of the widespread incidence of certain diseases 
in many countries and the variable extent of veterinary supervision that 
can be given. It also enables us to specify certain conditions under 
which a proposed importation may be made. Such conditional permits 
are issued only when essential factors appear to be favorable from the 
standpoint of guarding against the introduction of foreign animal diseases. 


On July 30, 1956 we issued a permit to the North Atlantic Fertilizer 
and Chemical Company, Inc. of New York for the importation of five 
giraffes, including the two now in quarantine, from Mombasa, Kenya, 
East Africa. We did so only after we had satisfied ourselves that 
disease conditions in Kenya were favorable and upon assurance from 
the importer that the regulations of the Department would be complied 
with. The permit was issued with the understanding, as stated in our 
transmittal letter to North Atlantic Fertilizer and Chemical Company, 
Inc., that upon release of thegiraffes from quarantine they would be 
consigned to an approved zoological park under acceptable governmental 
control. (Emphasis supplied) We are, therefore, not in a position to 
release the giraffes to Mr. Pedersen for consignment to his place known 
as "Africa, USA", near Boca Raton, Florida. The giraffes are poten- 
tially eligible for release to Mr. Pedersen, who now apparently has 
financial interest in the animals, in compliance with the conditions under 
which they were permitted to enter quarantine. The permit for their 
importation was issued with respect to particular animals and any 
change of ownership would not alter the restrictions. 

Very truly yours, 


/s/ M. R. Clarkson 
Acting Administrator 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
AGRICULTURAL RESEARCH SERVICE 
ANIMAL INSPECTION AND QUARANTINE BRANCH 
Room 527 - 45 Broadway 
New York 6, N. Y. 


December 14, 1956 

TO WHOM IT MAY CONCERN: 

This is to certify that two (2) giraffes imported on September 24, 
1956, under permit No. 5644, issued to the North Atlantic Fertilizer 
and Chemical Company, 50 Broad Street, New York, N. Y., and 
forwarded by Heinni Demmer, Nairobi, East Africa, are retained at the 
U.S. Animal Quarantine Station, Clifton, New Jersey, for technical 
reasons, and to the best of my knowledge are in excellent health. 


/s/ B. C. Swindle 
Inspector in Charge 


UNITED STATES DEPARTMENT OF AGRICULTURE 
AGRICULTURAL RESEARCH SERVICE 
ANIMAL INSPECTION AND QUARANTINE BRANCH 
45 Broadway - Room 527, New York 6, N. Y. 


DECLARATION 
I, the undersigned, declare under oath that the animals described below, 


which arrived on per 


> 
(Date of arrival) (Name of steamship or airplane) 
entered under U.S. Customs Entry No. “ 
were imported for the 


(Name of Institution) 
organized and operating as 


(Nature of Institution) 


located at No. Street __,, City , State 
That the said animals, viz: 


are to be actually delivered to said institution and to the best of my 


knowledge and belief are to become the permanent property of the in- 


stitution. 
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I further declare, if this declaration is executed by me as the represen- 
tative of said institution, that said animals are for the sole use of said 
institution as its permanent property and are not to be sold or exchanged, 
and, if otherwise used that report will be promptly made to U. S. Animal 
Inspection & Quarantine Branch, Washington, D. C. 


(Signature of Officer of institution) 


(Title) z Sa aere 
Declared to under oath before me this 
___day of , 195 - 


(Title of designation) 


[Filed February 19, 1957] 
Defendant's Exhibit "A" 


AFFIDAVIT OF DR. L. C. HEEMSTRA 
x * ae aK * ate 

"Africa, U S A", a privately owned and operated zoological park, 
is comprised of about 250 acres of land which we were informed lies 
within the corporate limits of Boca Raton. In the approximate center 
of the tract is an animal compound comprising about 130 acres enclosed 
by a double fence. The inner fence is heavy woven cattle fence about 
five feet high topped by strands of barbed wire. The outer fence com- 
prises several strands of barbed wire and is about eight feet high. All 
posts are creosoted and set about six feet apart. Between the fences is 
an area about nine feet wide which is patrolled daily by jeep for the 
detection of any breaks in the fences. At the time of our visit the fences 
appeared to be in excellent condition and sufficiently secure to confine 
the animals within the compound. There were no native livestock in the 
immediate area of the zoological park. 


40 
There are several kinds of animals presently in the compound 
susceptible to foot-and-mouth disease, rinderpest and other foreign 
diseases, consisting of one male giraffe, elands, gnus, gazelles, 
black bucks and camels. So far as known, these animals have not been 


imported from foot-and-mouth disease or rinderpest infected countries. 


Hay and other feed for the animals is purchased from outside sources 
and stored within the compound. Since all animals range freely within 
the confines of the compound, disposal of manure does not present a 
problem. Visitors to "Africa, U S A" are admitted to the compound 
for observation of the animals only during regularly scheduled tours. 
There is no contact between visitors and animals; visitors are not per- 
mitted to alight from the observation cars. 

Veterinary service, when needed, is provided by Dr. J. A. Owen 
who maintains a practice in Boca Raton. Dr. Owen is an Ohio State 
graduate and is accredited by Agricultural Research Service for the 
inspection, testing and certification of livestock for export and for 
interstate movement. Dr. Owen is "on call" rather than on a retainer 
or contract basis for such services as are necessary. In interviewing 
Dr. Owen he stated that he was fully aware of his responsibility in the 
reporting of suspected cases of communicable diseases to State and 
Federal livestock sanitary officials. 

Conclusions: Based upon the inspection of "Africa, USA" on 


January 22, 1957, it is my conclusion that physical facilities and methods 


of maintaining animals at "Africa, U S A" are substantially equivalent 
to those of public zoos. 

Dr. Reed and Dr. Applewhite have not read this report. They 
have been informed as to the information and conclusions set forth and 
concur with the report. (Emphasis supplied by Appellant) 


L. C. Heemstra, D.V.M. 

Acting Chief, Animal Inspection and 
Quarantine Branch, Agricultural 
Research Service, United States 
Department of Agricutture 


[JURAT] 
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[Filed February 28, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AFFIDAVIT 
* 2K * * *x* * 

3. Under the Department's requirements, a zoo approved to 
receive these wild ruminants must be under such jurisdiction of a 
governmental agency that the agency is in a position to exercise 
control over the general operations of the zoo. The Department 
feels that since such a governmental agency is administered by public 
officials, with public responsibilities, it may depend upon the zoo 
being operated at all times consistent with the public interest, and that 
wild ruminants from countries infected with foot-and-mouth disease or 
rinderpest may be maintained at such zoos without endangering the 
livestock of the United States. The plaintiff's zoo, "Africa, U.S. A.", 
is not under the requisite governmental control and, therefore, may 
not be approved under the Department's requirements to receive wild 
ruminants imported into the United States from foot-and-mouth disease 
or rinderpest infected countries. 


/s/ Dr. L. C. Heemstra 
Director, Animal Inspection and 
Quarantine Division, Agricultural 
Research Service, Department of 
Agriculture 


[JURAT] 


EXCERPT FROM TOWN OF BOTA RATON, FLORIDA, 
ORDNANCE #25 (ZONING) -- Pased and Adopted 


February 28, 1956. 
S SECTION 12. ZOOLOGICAL Z1 DISTRICTS 


SEC. 12.1 USES PERMITTED 
No Building, structure or land, or part thereof, shall be 
erected, altered or used, in whole or in part, for other than one or 


more of the following specified uses: 
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Displays and exhibits of animals, birds, snakes and fish. 
Museums, aquariums, theatres, displays and exhibits for the 
entertainment, amusement or education of the public. 
Art, archeological, antique and historical displays and 
exhibits. 
Botanical Gardens. 
Spectacular or dramatic shows. 
Athletic contests or exhibitions, golf driving ranges, minia- 
ture golf courses. 
Bathing beaches, bath houses, swimming pools, cabanas. 
Living or sleeping quarters for owners, operators or employ- 
ees of a permitted use. 
Accessory uses incidental thereto, including restaurants, 
refreshment stands, sale of gifts, souvenirs, novelties, 
miniature railroads for transportation of people around the 
premises. 


. 12.2 USES PROHIBITED 


The permissible uses enumerated in Section 12.1 above shall 


not be construed to include or permit, either as a main or access- 
ory use, any of the following: 


1. 


Manufacture, sale, storage or display of merchandise or 
goods except as specified for accessory uses. 

Dance halls or ballrooms. 

Carnivals, circuses, penny arcades, peep shows. 

Mechanical riding or amusement devices including, but not 
limited to, roller coasters, ferris wheels, merry-go-rounds, 
carousels. 

Repair or service uses except as accessory uses. 

Personal services. 


Games of chance or skill, except miniature golf courses, pin 


ball machines or similar mechanical games. 
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> SEC. 12.3 HEIGHT 
No buildings or structure, or part thereof, shall be erected 
or altered to a height exceeding two stories or 30 feet, provided 
' that where the Commission finds after public hearing that a 
greater height is necessary for the proper and suitable develop- 
ment of a permitted use, and can be allowed without injury to 
surrounding property or conflict with the spirit and purpose of 
a this Ordinance, the Commission may authorize a greater height. 
SEC. 12.4 SIZE OF PLOT 
Every plot hereafter used for Z1 uses shall be not less than 
10 acres in area. 
SEC. 12.5 YARDS 
Every plot hereafter used for a Z1 use shall have a yard not 
= less than 100 feet in depth adjacent to all property zoned as a 
> Residential District. 
SEC. 12.6 OPERATION OF Z1 USES 
In any Z1 District, all permitted uses shall be so designed, 
arranged, constructed, located, maintained and operated so as to 
conform to all the provisions of this Section. The maintenance or 
operation of any such use without full conformity to these require- 
ments is hereby declared to be a violation of this Ordinance. Any 

* use which does not conform to these requirements is hereby de- 

clared to be a non-permitted use, and as such to be in violation 

of this Ordinance. 

1. There shall be no unusual fire, explosion or safety hazard. 

Z 2. There shall be no production of noise at any boundary of the 
District in which such use is located in excess of the average 
intensity of street and traffic noise at that point. 

. 3. There shall be no emission of dust, dirt, toxic or offensive 

odors or gas. 


4, There shall be no health or sanitation nuisance, or conditions 
conductive to the propagation of insects or rodents. 
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I, Wm. H. Lamb, Town Clerk of the Town of Boca Raton, Florida, 
certify that the above and foregoing is a true and correct excerpt of 
Town of Boca Raton, Florida, Zoning Ordinance No. 253, duly passed 
and adopted by the Town Council on February 28, 1956, A.D., and is 
contained in the permanent records of the said Town of Boca Raton, 
Florida. 

/s/ Wm. H. Lamb, Town Clerk 


9 CODE OF FEDERAL REGULATIONS 
Title 1, Chapter 1, Part 92 
EXERPTS 


* «c* KX * 
SECTION 92.5 
‘All ruminants and swine offered for importation. ..shall be 
accompanied by a certificate of a salaried veterinarian officer.... 
stating that such animals have been kept in said country at least 
sixty (60) days immediately preceding the date of movement therefrom 
and that said country during such period has been entirely free from 
foot-and-mouth disease, rinderpest, contagious pleuropneumonia, and 
surra; provided, however, that certificates for wild ruminants...for 
exhibition purposes need specify freedom from the said diseases of the 
district of origin only..... (Emphasis supplied) 
oe * * bd >* 
SECTION 92. 12 
"...(c) The charge for any service furnished under paragraphs 
(A) or (B) of this section shall be a lien on the animals. After the ex- 
piration of one-third of the quarantine period, if payment has not been 
made, the owners of the animals will be notified by the inspector that if 
said charges are not immediately paid, or satisfactory arrangements 
made for payment, the animals will be sold at public auction at the ex- 
piration of the period of quarantine to pay the expense of feed and care 
during that period..... ’ (Emphasis supplied) 
3 a * cs * 
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FLORIDA STATUTES 
CHAPTER 585 
FLORIDA LIVESTOCK BOARD 
[EXCERPTS] 


* * % * oa * 


"585.08 General Powers of the Board; Rules and Regulations. -- 

(1) Establish, maintain and enforce quarantine areas within 
the State, or the entire State, and restrict, regulate or prohibit the 
movement or transportation of domestic animals and all other animals 
or cattle found and determined by said Board, by resolution, to be 
carriers of any contagious, infectious or communicable disease..... 
(Emphasis supplied) 

ca oe * ak od * 

(4) Condemn and destroy any domestic animals, or other 
animals affected with any contagious, infectious, or communicable 
disease, or which have been exposed to or are suspected of being 
liable to spread any contagious, infectious, or communicable disease. 

"(5) Condemn and destroy any barn, yard, shed, corral, or pen 

A which, in the opinion of the Board, is liable to convey the said infection 
: or contagion. 
x 5 a * 5 ae 
: "585.11 Cooperation with United States authorities. -- 
The Board may cooperate with: 
"(1) The authorities of the United States in the enforcement of 
all acts of Congress for the control, prevention, suppression and ex- 
tirpation of contagious, infectious and communicable diseases affecting 
domestic animals or cattle and in connection therewith may: 
"(A) Appoint inspectors of the United States Bureau of 
Animal Industry as temporary assistant State veterinarians or live- 
stock inspectors; provided they shall first consent to act without com- 


pensation or profit from the State of Florida; 
x ss 5 * * 9 
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"585.15 Dangerous Transmissible Diseases. -- 

"The following named diseases and any other contagious, infec- 
tious, or communicable diseases now or hereafter proclaimed by the 
Board to be of a dangerous transmissible nature, shall be known as 
dangerous transmissible diseases: Glanders, Anthrax, Blackleg, 
Contagious Pleuropneumonia, Rinderpest or Cattle Plague. .. Foot-and- 
mouth.... 

"585.16 Powers of Board in connection with certain diseases. -- 

"Whenever any of the diseases enumerated in Sec. 585.15 or any 
disease now or hereafter proclaimed by the Florida Livestock Board to 
be of a dangerous or transmissible nature, shall exist anywhere within 
the State of Florida, or whenever it is deemed necessary or advisable 
to dip, examine, test, treat or destroy, the Board may, or through its 
representatives and agents, dip, examine, test, treat or destroy, any 
infected, exposed, suspected or susceptible animal and any goods, 


products or materials that may carry contagion, or may quarantine on 


or in, for or against any premises, areas, or localities within the 
State of Florida; provided that provisions of this chapter shall not apply 


to game animals. [Emphasis supplied] 
* * oe * 


"585. 19 

"...All practitioners of veterinary medicine, and the owner of any 
domestic animal or cattle afflicted with or suffering from any contag- 
ious, infectious, or communicable disease, or who knows of such infec- 
tion of any domestic animal or cattle. . . shall report the same to the 
Board. All such reports shall be in writing and shall describe the 
diseased domestic animal...and shall give the name and address of the 
owner.... [Emphasis supplied] 


* * * * * 


"585.35 Power of Board to enter private premises for purpose of 
inspection, etc. -- 


"For the purpose of carrying out the provisions and requirements of 
this chapter, and all rules and regulations made pursuant thereto, the 
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Board, and all its employees duly authorized, are empowered to enter 
upon any grounds or premises in this State for the purpose of inspection, 
quarantine or disinfection, or to carry out any other provisions of this 
Chapter. [Emphasis supplied] 

x * * *x a 
"585.47 
".,.Any practitioner of veterinary medicine in the State of Florida, 
or the owner of any domestic animal or cattle afflicted with or suffering 
from any contagious, infectious or communicable disease. . . [Who] 
wilfully fails to report the same to the Board in writing. ..shall be 


guilty of a felony...." [Emphasis supplied] 


Act of February 2, 1903 
32 Stat. 792, as amended 
[Sec. 1] (21 USCA 120-1). . . 

***He is hereby authorized and directed, from time to time, to 
establish such rules and regulations concerning the exportation and 
transportation of livestock from any place within the United States 
where he may have reason to believe such diseases may exist into and 
through any State or Territory, including the Indian Territory, and into 
and through the District of Columbia and to foreign countries, as he may 
deem necessary, and all such rules and regulations shall have the force 
of law. Whenever any inspector or assistant inspector of the Bureau of 
Animal Industry shall issue a certificate showing that such officer had 
inspected any cattle or other livestock which were about to be shipped, 
driven, or transported from such locality to another, as above stated, 
and had found them free from Texas or splenetic fever infection, 
pleuropneumonia, foot-and-mouth disease, or any other infectious, - 
contagious, or communicable disease, such animals so inspected and 
certified may be shipped, driven, or transported from such place into 
and through any State or Territory, including the Indian Territory, and 
into and through the District of Columbia, or they may be exported from 
the United States without further inspection or the exaction of fees of any 
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kind, except such as may at any time be ordered or exacted by the 
Secretary of Agriculture; and all such animals shall at all times be 
under the control and supervision of the Bureau of Animal Industry of 
the Agricultural Department for the purposes of such inspection. 


Section 2 (21 USCA 111) 

The Secretary of Agriculture shall have authority to make such 
regulations and take such measures as he may deem proper to prevent 
the introduction or dissemination of the contagion of any contagious, 
infectious, or communicable disease of animals and/or live poultry 
from a foreign country into the United States or from one State or 
Territory of the United States or the District of Columbia to another, 
and to seize, quarantine, and dispose of any hay, straw, forage, or 
Similar material, or any meats, hides, or other animal products com- 
ing from an infected foreign country to the United States, or from one 
State or Territory or the District of Columbia in transit to another 
State or Territory or the District of Columbia whenever in his judg- 
ment such action is advisable in order to guard against the introduction 
or spread of such contagion. Feb. 2, 1903, c. 349, Sec. 2, 32 Stat. 
792, amended Feb. 7, 1928, c. 30, 45 Stat. 59; July 22, 1954, c. 558, 
Sec. 33, 68 Stat. 510; Jan. 28, 1956, c. 12, Sec. 2, 70 Stat. 5. 


Section 3 (21 USCA 122) 

SEC. 3. That any person, company, or corporation knowingly 
violating the provisions of this act or the orders or regulations made 
in pursuance thereof shall be guilty of a misdeameanor, and on convic- 
tion Shall be punished by a fine of not less than $100 nor more than 


$1,000, or by imprisonment not more than 1 year, or by both such 


fine and imprisonment. 
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Act of August 30, 1890 
26 Stat. 416, as amended 
21 USCA 104 
Sec. 6. That the importation of cattle, sheep, and other rumin- 
ants, and swine, which are diseased or infected with any disease, or 


which shall have been exposed to such infection within 60 days next 


before their exportation, is hereby prohibited: Provided, That the 
Secretary of Agriculture within his discretion and under such regula- 
tions as he may prescribe, is authorized to permit the admission 
from Mexico into the State of Texas of cattle which have been infested 
with or exposed to ticks upon being freed therefrom. Any person who 
shall knowingly violate the foregoing provision shall be deemed guilty 
of a misdemeanor and shall, on conviction, be punished by a fine not 
exceeding $5, 000 or by imprisonment not exceeding 3 years, and any 
vessel or vehicle used in such unlawful importation within the knowledge 
of the master or owner of such vessel or vehicle that such importa- 
tion is diseased or has been exposed to infection as herein described, 
shall be forfeited to the United States. 


( 21 USCA 102) 

Sec. 7. That the Secretary of Agriculture be, and is hereby, 
authorized, at the expense of the owner, to place and retain in quaran- 
tine all neat cattle, sheep, and other ruminants, and all swine, im- 
ported into the United States at such ports as he may designate for such 
purposes, and under such conditions as he may by regulation prescribe, 
respectively, for the several classes of animals above described; and 
for this purpose he may have and maintain possession of all lands, 
buildings, tools, fixtures, and appurtenances now in use for the 
quarantine of neat cattle, and hereafter purchase, construct, or rent 
as may be necessary, and he may appoint veterinary surgeons, in- 
spectors, officers, and employees by him deemed necessary to main- 
tain such quarantine, and provide for the execution of the other pro- 
visions of this act. 
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21 USCA 103 
Sec. 8. That the importation of all animals described in this 
act into any port in the United States, except such as may be designated 
by the Secretary of Agriculture, with the approval of the Secretary of the 
Treasury, as quarantine stations, is hereby prohibited; and the Secre- 
tary of Agriculture may cause to be slaughtered such of the animals 
named in this act as may be, under regulations prescribed by him, 
adjudged to be infected with any contagious disease, or to have been 
exposed to infection so as to be dangerous to other animals; and that 
the value of animals so slaughtered as being so exposed to infection, 
but not infected, may be ascertained by the agreement of the Secretary 
of Agriculture and owners thereof, if practicable; otherwise by the 
appraisal by two persons familiar with the character and value of such 
property, to be appointed by the Secretary of Agriculture, whose 
decision, if they agree, shall be final; otherwise the Secretary of 
Agriculture shall decide between them, and his decision shall be final; 
and the amount of the value thus ascertained shall be paid to the owner 
thereofout of money in the Treasury appropriated for the use of the 
Bureau of Animal Industry; but no payment shall be made for any 
animal imported in violation of the provisions of this act. If any animals 
subject to quarantine according to the provisions of this act, are brought 
into any port of the United States where no quarantine station is estab- 
lished, the collector of such port shall require the same to be conveyed 
by the vessel on which they are imported or are found to the nearest 


quarantine station, at the expense of the owner. 


21 USCA 105 

Sec. 10. That the Secretary of Agriculture shall cause careful 
inspection to be made by a suitable officer of all imported animals des- 
cribed in this act, to ascertain whether such animals are infected with 
contagious diseases or have been exposed to infection so as to be dan- 
gerous to other animals, which shall then either be placed in quarantine, 
or dealt with according to the regulations of the Secretary of Agri- 
culture; . 
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[Filed January 23, 1957] 
JOSEPH M. F. RYAN 
ASSISTANT UNITED STATES ATTORNEY 
(Official Transcript January 7, 1957) 
14 MR. RYAN: If it were a public zoo, run by the government, 
under government supervision, these animals could be delivered, for 
this reason. 


aK * * * * * 


LOUIS C. HEEMSTRA 
(Department of Agriculture) 
(Official transcript, January 7, 1957) 


having been duly sworn, testified as follows: 


* * * * * * 
DIRECT EXAMINATION 
BY MR. RYAN: 
* 2 * x * * 


CROSS EXAMINATION 
BY MR. TUCKER: 
27 Q. It says [1956 Agricultural Year Book|: 

"Quarantine is for a long enough time to assure freedom from 
disease or exposure, thereto." 

Now, the other giraffes, I assume, were quarantined, in your 
opinion, to satisfy you that they were not diseased? A. Apparently 
that is right. 

Q. Now -- A. Apparently, now. 

Q. Do you have reason to believe these animals were diseased? 
A. No more so than we do the two that were released. 

* ae aK * * * 

28 Q. Then you draw the distinction between a public and a private 
zoo? A, That is correct. 


* * * * * * 
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Q. You are not saying that you know anything about how the 
governmental control operates over these public zoos; are you? A. 
No, sir. 

e@- In other words, you are just drawing a distinction between 
a public and a private zoo? A. That is correct. 
: x * %+e mK aK 

Q. Do you have any control over this public zoo that you per- 
mitted these giraffes to go to, whether or not they sell them? A. We 
have control over particular animals in a public zoo. 

* * * * * x* 

Q. By what authority do you have that control? A. But not 
over all animals. 

Q. By what authority do you have control over these giraffes 
that you released to zoos? A. Well, sir, these giraffes are released 
to the public zoo upon issuance of an affidavit that they will be main- 
tained as the permanent property of the zoo; that they will not be 
released from such a zoo without the express authority or permission 
of the Department of Agriculture. 


x * %* *€ KX * 


LOUIS C. HEEMSTRA 
(Department of Agriculture) 


(Official Transcript January 16, 1957) 
having been duly sworn, testified as follows: 
x * * x a cd 
THE COURT: A permit which you certainly knew about when you 
bought the giraffes with your eyes open, which said that they were im- 
ported for the purpose of being supplied to a public zoo. 
a * * * oe ca 
THE COURT: You want to bring them in with a condition 
attached and then you want to avoid the condition on the ground that the 
condition is beyond the authority of the Secretary? 
MR. TUCKER: That is correct, sir. 


* * *€* * KX * 


A 4 
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DIRECT EXAMINATION 
BY MR. RYAN: 

* * bs * * * ae 

Q. Will you kindly read to the Court, Doctor, the third paragraph 
of the letter of transmittal which accompanied the permit? A. "This 
permit is issued with the further understanding that following complet- 
ion of quarantine in the Department's quarantine station at Clifton, 

New Jersey, the giraffes will be consigned to an approved zoological 
park under acceptable governmental control. When the final destina- 
tion of the giraffes has been determined please let us know." 

ak * *x * * bd * 

THE COURT: I want to know why it is you want to keep the 
string on them? A, Because these animals may be carriers of foot 
and mouth disease. * * * This is the reason why the Department 
maintains restrictions on them following their release from quarantine. 

a ok * * a * * 

Q. Doctor, * * * explain why you will let animals of this nature 
go to an approved public zoo rather than a private zoo*¥ * * *? A,* * * 
Animals now go to an approved public zoo, the Department carefully 
weighs all pertinent factors relating to the public zoo* * * Such review 
takes into account essential factors such as close confinement of the 
animals, daily supervision under veterinarians which many of these 
zoos employ on an annual basis, cooperation by the public zoos with 
State and Federal officials, particularly in this respect, that they 
would immediately report to such state and federal officials any un- 
usual diseased conditions that might be found in those zoos. Probably 


under this scrutiny, or examination of eligibility, all public zoos 


would not be eligible or declared to be eligible to receive imported 


wild ruminants. 
* * 
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Q. Doctor, if these animals were sold to an approved public zoo 
and -- as plaintiff's counsel has mentioned -- they were sold out the 
back door to a traveling circus, what would be the effect of the Depart- 
ment's evaluation of that zoo? A. This particular zoo, of course, 
would then no longer be eligible to receive imported animals. I am 
certain that we would not -- in view of this past experience with them, 
and based on this action -- issue a permit to such a Zoo. 

* ss ss bs * sd * 

CROSS EXAMINATION 
BY MR. TUCKER: 

Q. Mr. Heemstra, can foot and mouth be spread by -- oh, for 
example, from manure? A. Yes. 

* * sd * 7 x se 

Q. Do public zoos put their animals in an African Veldt System 
occasionally for the purpose of display? 

ok * * x x aK 5 

THE WITNESS: I think you are referring to certain public zoos 
displaying these animals in the manner of an African Veldt ****. 

* * * * * * * 

Q. Do public zoos at night put their animals in barns? A. They 
certainly do when it is cold. 

Q. All right. They are not caged in, they are among each other? 
A. In their individual cages. They have yards outside, exercise yards 
outside, but they return to their original cages. 

Q. They never come in contact with each other? A. They come 
in contact with animals in adjoining pens. 

Q. That is whatI mean. They could spread disease from each 
other in a public zoo? A. Oh, yes. 


Q. You have referred to carriers, the possibility of being 


carriers. 
* * * aK * ae * 








55 
65 Q. Igo further in quoting (Agriculture Yearbook of 1956), on 

page 64: "--because some imported animals may be carriers of latent 
infections irrespective of certification to the contrary, may have been 
exposed to contagious or communicable diseases, quarantine is for a 
long enough time to assure freedom from disease or exposure thereto." 
That is a correct statement? A. Yes. 

Q. In other words, may be latent carriers? A. That is 
possible. 

Q. You say "quarantine for a long enough period to assure 
freedom from disease or exposure," is that correct? A. Yes. 

Q. There were other giraffes that came in on this boat? A. Yes. 

Q. Was there a quarantine period long enough to assure freedom 
from disease? A. I think it was. 

ae a ae * * * aK 

72 THE COURT: * * * Is there any reason why this case should not 

be continued for whatever is a reasonable time to have the Department 
look into it and if it meets the requirements I am sure the Department 
would release the giraffes, would it not? 

MR. RYAN: If it is with an approved public zoo. 


bs * ae * 5 3K * 
MR. TUCKER FURTHER CROSS EXAMINATION 
108 Q. Let me reframe my question in this order then, Doctor: 


Prior to your inspection of plaintiff's zoo, could you tell us what public 
zoos you have inspected? A. I have inspected no zoos in the United 
States, public or private. 

Q. By that, sir, then would you mean to Say that the plaintiff's 


zoo is the only zoo that you have inspected? A. That is correct. 
7K K aK * 3K * * 


FURTHER DIRECT EXAMINATION 
BY MR. RYAN: 


* * me * * * * 
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111 Q. In the past, in ruling on what permit should issue, what 
considerations of what inspection was made by your department? 
A. No inspection was made. 

* bs aK ae x * 

124 Q. What was the result of that inquiry (concerning inspection of 
appellant's zoo)? A. *** The State of Florida does maintain control 
over this establishment in theevent that a contagious or infectious 
disease should break out on the premises. This is the same type of 
Supervision they would maintain over any premise on which animals 
are maintained in the event such outbreak should occur. 

* ca * 7 * * 

125 Q. Why does the Department particularly want a public body or 
public officials to be responsible? A. Well * * * we expect that animal 
to remain in this zoo; not to be removed therefrom; not to be exchanged 
or sold without consent of the Department. This is part of the condition 
under which the animal was permitted entrance in the first place* * * *. 

oe mK * bd sa * 

FURTHER CROSS EXAMINATION 
BY MR. TUCKER: 

Q. I understood you before, Doctor Heemstra, to say this is the 
only zoo that you have inspected, this one inspection? A. That is 
correct. 

Q. Then you would have no standards, from having previously 
made an inspection, that you can judge by here; is that correct? A. 


We do not, no. 
* * as 3K * a 


128 Q. It says [Florida Statutes 585-19]: "Practicing veterinarians 
of medicine," and so forth, "shall make a report to the state authorities 


concerning any incidents of disease,'’ and what have you? A. That is 
correct. 
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Q. Do you think that is any type of State control? A Yes, there is 
a responsibility which all veterinarians licensed by a State to practice 


in that State, have to report certain diseases immediately to State and 
Federal authorities. 
bd 2k * * * * 

129 Q. * * * May I ask you, therefore, whether or not the Depart- 
ment does cooperate with the state in this respect? A. Yes. The 
Department of Agriculture cooperates with the State of Florida as it 
does with every other state * * * *. 

* ™ % K * xe 

130 Q. Is there any reason why, as suggested by his Honor during 
the last hearing, that there could not be a liaison between the Federal 
veterinarians and the zoos of Florida? A. Yes * * * but I would like 
to point out that the Department is without basic authority to take any 
action in the event it were determined that certain irregularities had 
occurred or were about to occur. We could only call this to the 
attention of the State of Florida. | 

13.1 THE COURT: Oh, Doctor, you couldn't do any more in Dade 
County Zoo, could you? 
THE WITNESS: No, we couldn't. (The witness had testified 
prior that he could better control Dade County Zoo). 


cad x * a * * 
131 Q. Now, Dr. Heemstra, concerning the Crandon Park Zoo, 
would you permit these animals to go there at the present time? A. Yes. 
a ae % ae * *K 
132 Q. Could you show me in the exhibit [No. 2], which you have 


testified to, how you ascertained the amount of governmental control 
before you permitted these zoos to receive animals? A. I believe you 
referred to exhibit 2. 

Q. Exhibit 2. A. Crandon Park Zoo -- I do not see Crandon 
Park Zoo listed in this publication. 
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Q. All right, would you show me the information out of defen- 


dant's Exhibit No. 1? A. "Miami, Crandon Park Zoo." 

Q. Would you read me what is there, sir? A. Yes, sir. '4, 000 
Crandon Boulevard, Biscayne Key, Miami 49, Florida, operated by the 
County; Mrs. Julie A. Field, Director;" and then information concerning 
the animals. 

Q. Are you saying, therefore, that that is how you determine 
that there was sufficient governmental control? A. Yes. 

x * aK * * 

133 Q. Do you think, sir, that where a city is able to issue a 
license that it is one form of control? A. Yes, the city -- you mean 
the city issue a license to a zoo to operate ? 

Q. Yes. A. Yes, that could be considered one type of control, 
I presume. 

Q. Are you familiar with the fact that we do have both a city and 
a state license here in our zoo? I do not -- I am not -- I am not 
familiar with your state license. 

Q. I think in your affidavit, sir, you said we had a license. 

as a * * * a 

135 Q. In view of the fact that you made that statement, do you still 
say that the State does not have some type of Govenmental control ? 
A. Yes, you have some type of Governmental control. 
* ae ** * me a 
136 Q. *** Do we have zoos owned by others than State, Federal, 
municipalities, counties, societies, or foundations? A. Yes, and we 
have, in addition to those, zoos owned by private individuals. 

Q. What zoos owned by private individuals do you permit to 

import wild ruminants ? 


* cd * 


THE WITNESS: None. 
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Q. In other words, you draw a distinction between a public and 


a private zoo? A. Wedo, yes. 


* * * * * x 
138 Q. Would you say that our private zoo is not responsible to 
the State of Florida? A. Yes, it is and to the City of Boca Raton. 
* * *K * ae * 
142 Q. Doctor Hemstra, I believe you testified earlier that the 


animals, which are received by societies and foundations, are con- 
trolled by the Department and'they cannot sell them and so forth with- 
out your permission? A. We obtain an agreement from the zoo to 
which the animals go, that they will not sell, exchange, or otherwise 
move the animals without the consent of the Department. 

Q. Are these animals normally located within a state as : 
distinguished from the zoo in Washington? A. Yes, they are. 

* aK ak * * * 

RECROSS EXAMINATION 
BY MR. TUCKER: 

152 Q. Would that (public and private contrasted) veterinarian of 
the public zoo be under the same obligation to report to the State of 
Florida that ours would be? A. Oh, yes. 

Q. You would get notification? A. Private and public veteri- 
narians all report to the State and Federal authorities any diseased 
condition * * * *, 


* SS K * aK BS 
154 Q. Then I refer you to Sec. 585.08* * * are ours animals? 

A. Yes. 
* ES 2 * * * 
ARGUMENT BY MR. RYAN: 

183 * * * We will let you take in a giraffe from Kenya, East Africa 

but you are going to have to consign it to an approved public zoo * * *. 

* * * * * * 


ORAL OPINION OF THE COURT: 


* * ¥ * * * 
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192 * * *The plaintiff had notice of the condition attached to the a 
permit to import and purchased the giraffe subsequent to that J 


condition * * * *, 
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QUESTIONS PRESENTED 


Appellant is the second vendee of a surviving giraffe 
held in quarantine by the Secretary of Agriculture at the 
Quarantine Station in Clifton, New Jersey—since its im- 
portation from proscribed territory infected wth foot-and- 
mouth disease. At the time of its purchase, appellant had 
knowledge that the giraffe was imported from proscribed 
territory and further that its importation was conditioned 
upon its being consigned to a zoo under acceptable govern- 
mental control. The permit for importation was granted 
only upon the latter condition—as is the policy established 
by the Department of Agriculture to implement 21 U.S.C. 
§ 111—to prevent the introduction or dissemination of foot- 
and-mouth disease through suspected ‘‘carrier’’ animals. 
In contradistinction to appellant’s zoo, a zoo under ac- 
ceptable governmental control retains a suspected ‘‘car- 
rier’? animal under close scrutiny, within close confines, 
disposes of the animal only with approval of the Depart- 
ment of Agriculture and operates under a body which pos- 
sesses an inherent sense of public responsibility. 

For years, appellant has possessed knowledge that his 
private zoo, ‘‘Africa U.S.A.’’, did not meet the require- 
ments of the Department of Agriculture. A recent ad hoc 
evaluation reaffirms the fact that appellant’s zoo is com- 
pletely devoid of the affirmative governmental supervision 
deemed necessary to implement 21 U.S.C. $111, which is 
a mandate to prevent the introduction or dissemination of 
animal communicable diseases into the United States and 
in interstate commerce. 

Because of a lack of acceptable governmental control 
over ‘‘Africa U.S.A.’’, appellant could not have procured 
the permit to import a wild ruminant, such as a giraffe, from 
proscribed territory. For the same reason, the Secretary 
of Agriculture refuses to release the giraffe to appellant. 

The District Court denied appellant preliminary and 


(1) 


pat 


permanent injunctive relief upon the grounds that 9 C.F.R. 
§ 92.4, promulgated pursuant to 21 U.S.C. § 111, requiring 
a permit to import wild ruminants from proscribed terri- 
tory and the issuance of a conditional permit were valid 
and reasonable. Appellant’s complaint, which also sought 
declaratory judgment, was dismissed upon a stipulation 
that the hearing for injunctive relief would be dispositive 
of the controversy. Following dismissal of the complaint, 
appellant’s motion for rehearing and for a three-judge 
court was denied. 

In the opinion of appellee, the following questions are 
presented : 


1. Whether appellant presented a substantial constitu- 
tional question so as to require a three-judge court? 
2. Assuming the constitutionality of 21 U.S.C.°§111 is 
properly before this Court, whether 21 U.S.C. $111 is con- 
stitutional? 

3. Whether 9 C.F.R. § 92.4, requiring a permit to import 
wild ruminants from proscribed territory, is a valid regu- 
lation to implement 21 U.S.C. § 111? 


4. Whether a permit issued upon condition that a wild 
ruminant imported from proscribed territory be consigned 
to a zoo under acceptable governmental control is reason- 
able, when the importation of domestic ruminants from the 
same territory is entirely prohibited? 

5. Whether 21 U.S.C. §§ 111, 122 and 9 C.F.R. 92.4 are 
void for vagueness? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,909 
Jack JAMES PEDERSEN, APPELLANT, 
v. 


Ezra Tarr Benson, Secretary of Agriculture, aPPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE AND SUPPLEMENTAL APPENDIX 


COUNTERSTATEMENT OF THE CASE 


In addition to preliminary, permanent and mandatory in- 
junctive relief, plaintiff-appellant sought a temporary re- 
straining order and declaratory judgment, alleging that the 
Secretary of Agriculture denied appellant his property 
without due process of law (J.A. 1-10). The District Court 
denied appellant’s motion for a temporary restraining 
order (J.A. 10-13), denied injunctive relief and dismissed 
the complaint following a stipulation that the hearing for 
injunctive relief would be dispositive of the controversy 
(J.A. 23). Thereafter, appellant’s motion for rehearing 
and for a three-judge court was denied. 

Appellant appeals from the order of the District Court 
granting judgment for defendant-appellee by denying ap- 
pellant injunctive relief and dismissing the complaint on its 
merits after ruling reasonable and valid a conditional per- 
mit and a regulation promulgated pursuant to 21 U.S.C. 
§ 111. 


(1) 
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On July 30, 1956, by permit No. 5644, the Secretary of 
Agriculture granted North Atlantic Fertilizer and Chem- 
ical, Inc..—an agent of a game catcher, Heini Demmer—a 
permit to import five giraffes from Kenya, East Africa. 
By the express terms of the permit, the importation of the 
giraffes was conditioned, inter alia, upon their being ‘‘con- 
signed to an approved zoological park under acceptable 
Government control’’ (J.A. 34). In issuing the permit the 
Secretary acted pursuant to his power delegated by the 
Acts of August 30, 1890, C. 839, § 7, 26 Stat. 416, 21 U.S.C. 
§ 102; February 2, 1903, C. 349, § 2, 32 Stat. 792, as amended, 
70 Stat. 5, 21 U.S.C. $111; the Tariff Act of 1930, 19 
US.C. § 1306 and 9 C.F.R. $94.1 (App. 3-4, 32). 

After arrival of the giraffes in September of 1956, and 
while quarantined in the Government Quarantine Station 
at Clifton, New Jersey, the owner, Mr. Demmer sold his 
interests in two of the giraffes to one Alton Freeman of 
Kendall, Florida who in turn on December 7, 1956 resold 
his interests to appellant, Pedersen for a consideration of 
$4,944.00 (J.A. 3). At the time of purchase appellant knew 
of the conditional importation (J.A. 24). Subsequent to 
commencement of the action below one of the giraffes died. 
The remaining giraffe has at all times remained at the 
quarantine station since placed there shortly after its ar- 
rival. The Secretary of Agriculture will not release the 
remaining giraffe to appellant whose private zoo is devoid 
of ‘‘acceptable governmental control.’’ 

On January 7, 1957 appellant’s motion for a temporary 
restraining order to enjoin the Department of Agriculture 
from exporting or destroying the two giraffes was argued 
and denied. The court found that appellant did not operate 
an approved public zoo; that the ‘‘Secretary of Agricul- 
ture had determined that the conditions existing at approved 
public zoos afford protection against the dissemination of 
communicable diseases of animals, which protection cannot 
be afforded by any other zoo or game farm”’ and that appel- 
lant had failed to show irreparable injury. As a matter of 
law the court concluded that the regulations promulgated 
by the Secretary were a ‘‘reasonable exercise’’ of his 
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statutory authority ; that the conditional permit was a ‘‘rea- 
sonable restriction’’ and to permit appellant to remove the 
giraffes to an unapproved zoo ‘‘would be a violation of the 
condition on the importation and would not be in the public 
interest.’? (J.A. 10-13). ' 

On January 16 and February 28, 1957, hearings were held 
upon appellant’s motion for preliminary and permanent 
injunctions. The following is revealed from the testimony 
of Dr. Lows C. Heemstra, Director of the Animal Inspec- 
tion and Quarantine Division of the Department of Agri- 
culture (App. 18). 


A. Ruminants and Communicable Diseases 


A. brief history of communicable diseases which affect 
wild and domestic ruminants, including the situation exist- 
ing in Africa and the devastating nature of foot-and-mouth 
disease are related to better understand the factual justi- 
fication and necessity for a conditional permit. 

Ruminants are cloven-footed animals which chew the cud, 
such as giraffes and certain live-stock. Obviously they are 
both wild such as giraffes, and domestic, such as cattle. All 
ruminants are susceptible to the highly contagious diseases 
of rinderpest—a disease prevalent in Africa but has not 
yet invaded the Western Hemisphere—and foot-and-mouth 
disease which has plagued this country on nine occasions 
(App. 45). 

Foot-and-mouth disease is one of the most contagious 
virus diseases known. Because of the economic losses it 
demanded in its eradication, it is also one of the most de- 
structive (App. 5). The disease is transmitted by animals 
apparently affected as well as by ‘‘carrier’’ animals—those 
not apparently affected by the virus, but capable of trans- 
mitting the diseases to other animals (App. 9-10). 

The United States has been free of an outbreak since 
1929. However, in order to protect the welfare and live- 
stock of the Nation, the United States participated in an 
eradication campaign in Mexico which lasted for six years— 
at a composite net cost of $135,000,000 (App. 7-8). The in- 
herent danger of a ‘‘carrier’’ is best exemplified by a recur- 
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rence of foot-and-mouth disease in Mexico as late as 1953, 
‘‘nearly twenty-two months after a previously observed 
ease ...’’ The initial outbreak occured in 1946 after the 
Mexican Government imported a large number of bulls 
from Brazil which was a country infected with foot-and- 
mouth disease. Since none of the bulls showed any ap- 
parent symptoms of foot-and-mouth disease upon inspec- 
tion in Brazil or during shipment to or quarantine in 
Mexico, it was generally agreed that one of the bulls was a 
‘‘carrier’’. To continue in the words of Dr. Heemstra 
(App. 8-9): 


‘¢. . . following an eradication campaign—foot-and- 
mouth disease reappeared in Mexico in 1953, nearly 
twenty-two months after a previously observed case in 
that country. 

During all that period of time livestock in the area 
were subjected to repeated inspections by representa- 
tives of the Mexico-United States Foot-and-Mouth Dis- 
ease Commission. 

In the immediate area where the disease recurred 
in 1953 there had been no evidence of the disease for 
at least three years. The concensus of the Depart- 
ment—shared by professional people of standing out- 
side the Department—was that the outbreak in 1953 
in Mexico was caused by a carrier animal.’’ 


The plight of this Country should the disease be introduced 
by an inapparent or recovered carrier animal or otherwise 
is further best described by Dr. Heemstra (App. 7) : 


‘¢When foot and mouth disease or if foot and mouth 
disease should appear in the United States it is 
almost certain that the Secretary of Agriculture would 
immediately declare an extraordinary emergency 
and control agencies would go into effect. Farms on 
which infection was found would be quarantined, and 
all infected and exposed animals on those farms would 
be destroyed and buried. Infected and exposed an- 
imals on surrounding farms would also be destroyed. 
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: Within: a-far- range from the infected: farm: a: buffer 
zone would be thrown up around the-exposed area and 
daily inspections of all animals, all susceptible animals, 
in those areas would be made.”’ 


Because of the existence of foot-and-mouth disease’ in 
‘‘epizootic’’ or epidemic form in Kenya, East Africa, with 
outbreaks close to the port of Mombasa in 1954, the in- 
stant permit (issued in 1956) was the first to be issued -dur- 
ing a period of more than two years (App. 6). For 
several years all countries of Africa have been among 
those countries determined by the Secretary of Agricul- 
ture to be infected with foot-and-mouth disease, rinderpest 
or both.1. Under such circumstances, the importation of 
domestic ruminants from Africa is expressly prohibited 
by statute,? although the prohibition does not apply to 
wild ruminants (App. 34). 


Mindful of Africa’s improved conditions of foot-and- 
mouth disease in 1956 and the improved isolation wards at 
Mombasa (R. 49) and mindful of the nature of carrier 
animals, the Secretary issued a permit for the importation 
of the giraffe in question but ‘‘exercised precautions to 
prevent the possible introduction of these two diseases into. 
the United States’’ (App. 4-5) by specifying four condi- 
tions (App. 5-6) : 


' «*. . . one, that the animals be shipped from Mombasa, 
Kenya, East Africa, to the port of New York by ocean 
vessel ; 


two, that they be accompanied by a properly executed 
certificate issued by a salaried veterinarian officer of 
the national government of the country of origin as 
specified in the regulations contained in 9, Code of 
Federal Regulations; 


three, that they be quarantined in the Department’s 
quarantine station Clifton, New Jersey; 


19 C.F.R. § 94.1 (a) (4). 
719 US.C. § 1306. 
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four, that following release from quarantine the 
giraffes be consigned to am approved zoo under ac- 
ceptable governmental control.’’ (Italics supplied). 


These precautions exercised by the Department of Agri- 
culture are consistent with its policy and duty ‘‘to protect 
the livestock of this country and the welfare of the Nation’’ 
by seeking to prevent the possible introduction of dreaded 
communicable diseases (App. 4). 


B. Established Policy of the Department 


‘At least since 1952, when Dr. Heemstra became responsi- 
ble for the issuance of permits for wild ruminants, such 
permits were issued only upon condition that, following 
release from quarantine, they ‘‘be consigned to a zoo under 
acceptable governmental control’’ (App. 14, 33). By ac- 
ceptable governmental control the Department means 
direct supervision over zoos by city, county, state or federal 
agencies (R. 140). An applicant’s eligibility to receive 
ruminants from proscribed countries is determined from 
data supplied in his application and from publications by 
the Zoological Park and Aquarium Association (App. 15-16) 
and the American Association of Museums, in addition to a 
backlog of information furnished by the applicant (App. 
16-17, 33). Among other things, each publication lists 
whether or not a zoo is under any form of governmental 
supervision (App. 15-16). 

Governmental supervision over wild ruminants imported 
from proscribed countries is required to implement the 
federal statute in controlling the dissemination of disease 
by potential carriers. A zoo under governmental super- 
vision possesses an inherent sense of public responsibility 
for the general welfare of the nation upon which the 
Department can rely. Such an inherent nature is not 
possessed by a private zoo (App. 22, 28, 34-35)—the own- 
ers of which are not subject to removal proceedings as 
is the case of a public body (App. 29). Governmental 
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supervision provides a greater degree of regulation by 
assuring: (1) close confinement of suspected animals; (2) 
supervision by veterinarians who are either on a retainer 
basis or are constantly on the premises; (3) cooperation by 
the zoo with federal and state officials in the event any 
unusual diseased conditions exist (App. 10-11, 13, 31); (4) 
continuity of operations, and (5) controlled and proper dis- 
position of suspected animals in event of the zoo’s dissolu- 
tion (App. 22-23). Even public zoos which, after an ad hoc 
evaluation, do not meet these standards, or upon which 
the Department can not rely for these assurances, are 
proscribed from receipt of wild ruminants imported from 
a proscribed area (App. 10-11). 


C. Appellant’s Zoo 


‘‘Africa U.S.A.’’, located in Boca Raton, Florida, is 
privately owned and operated by appellant (App. 18). He 
operates under a merchant’s license and an amusement 
park and zoological license, which are no different from one 
under which a dance hall, bowling alley or restaurant is 
operated. Moreover, the licensing board of Boca Raton is 
not qualified to supervise a zoo (App. 26-27). Although 
the city has an ordinance which prohibits any ‘‘health or 
sanitation nuisance, or conditions conducive to the prop- 
agation of insects or rodents’’ (J.A. 48), it fails to exer- 
cise any supervisory control over Africa, U.S.A. (App. 20). 

The State of Florida also fails to exercise direct super- 
vision over appellant’s zoo (App. 21, 25), even though the 
State maintains control for the eradication of disease and 
permits cooperation with the federal government (App. 27). 
That the State does not exercise affirmative supervision is 
corroborated by an admission of the Florida State Live- 
stock Board (App. 28). 

In contradistinction to a zoo under acceptable govern- 
mental control, appellant’s animals are constantly com- 
mingled; are not closely confined; may be secreted and 
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avoid detection if diseased (App. 29); and are subject to 
being disposed of contrary to Departmental policy (R. 127). 
Moreover, appellant’s veterinarian is on a ‘‘call basis’’, as 
opposed to being on a retainer basis or constantly on the 
premises. Should an irregularity exist at appellant’s zoo, 
the Departrient is powerless to intercede. (App. 23). 

Hence, appellant, who has known of these requirements 
for years (App. 18-19), is not eligible to receive the giraffe 
imported from proscribed country because his is not a zoo 
under acceptable governmental control. He lacks ‘‘answer- 
ableness to a responsible public body’’ (App. 35), notwith- 
standing his physical plant is otherwise qualified (App. 32). 

There are at least two zoos in Florida, eligible under the 
Department’s standards to receive wild ruminants im- 
ported from a proscribed country. One is owned and oper- 
ated by the City of Jacksonville, Florida, and the other, 
Crandon Park Zoo in Miami, is operated by Dade County 
(App. 23, 35). The Department would permit delivery to 
appellant’s zoo if it were responsible to the City of Boca 
Raton in the same manner that the Crandon Park Zoo is 
responsible to Dade County (App. 35, 36). The important 
distinction between the two zoos is that appellant’s zoo has 
‘‘a lack of answerableness to a responsible public body’’ 
(App. 35-36), or in other words is wholly devoid of accept- 
able governmental control. 


STATUTES AND REGULATIONS INVOLVED 


28 U.S.C. § 2282 (The Act of June 25, 1948, c. 646, 62 
Stat. 968), provides: 


Injunction against enforcement of Federal statute; three- 
judge court required. 


An interlocutory or permanent injunction restrain- 
ing the enforcement, operation or execution of any Act 
of Congress for repugnance to the Constitution of the 
United States shall not be granted by any district court 
or judge thereof unless the application therefor is 
heard and determined by a district court of three 
judges under section 2284 of this title. 
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21 U.S.C. §111 (The Act of February 2, 1903, c. 349, § 2, 32 
Stat, 792, as amended, 70 Stat. 5), provides : 


Regulations to prevent contagious diseases. 


The Secretary of Agriculture shall have authority 
to make such regulations and take such measures as 
he may deem proper to prevent the introduction or 
dissemination of the contagion of any contagious, in- 
fectious, or communicable disease of animals and/or 
live poultry from a foreign country into the United 
States or from one State or Territory of the United 
States or the District of Columbia to another, and to 
seize, quarantine, and dispose of any hay, straw, forage, 
or similar material, or any meats, hides, or other animal 
products coming from an infected foreign country to 
the United States or from one State or Territory or 
the District of Columbia in transit to another State 
or Territory or the District of Columbia whenever in 
his judgment such action is advisable in order to guard 
against the introduction or spread of such contagion. 


21 U.S.C. § 102 (The Act of August 30, 1890, c. 839, § 7, 26 
Stat. 416), provides in pertinent part as follows: 


Quarantine of imported anmals. 


The Secretary of Agriculture is authorized, at the 
expense of the owner, to place and retain in quarantine 
all neat cattle, sheep and other ruminants, and all 
swine, imported into the United States, at such ports 
as he may designate for such purposes, and under such 
conditions as he may by regulations prescribe, respec- 
tively, for the several classes of animals above de- 
scribed. 


9 C.F.R. § 92 (1957) provides in pertinent part as follows: 
§92.1 Definitions— 
(¢) Ruminants: 


All animals which chew the cud such as cattle, buf- 
faloes, sheep, goats, deer, antelopes, camels, Ilamas, 
and giraffes. 
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(0) Communicable Disease. 


Any contagious, infectious or communicable disease 
of domestic livestock, poultry, or other animals. 


§ 92.2 General Prohibition: 


No animal or product subject to the provisions of 

this part shall be imported or brought into the United 

_ States except in accordance with the provisions of this 

part and part 94 of this sub-chapter; nor shall any 

such animal or product be handled or moved after 

_ physical entry into the United States and before final 

release from quarantine or any other form of govern- 

mental detention except in compliance with such reg- 
ulations: * * * 


§ 92.4 Import permits for ruminants, swine, and 
poultry and for animal semen—(a) Ruminants, swine, 
and poultry. 


For ruminants, swine, and poultry intended for im- 
portation from any part of the world except Canada 
and except as provided in Section 92.27 and 92.31 
[sections not here pertinent], the importer shall first 
obtain from the branch a permit in two sections. 


9'C.F.R. § 94 (1957) provides.in pertinent part as follows: 


94.1 Designation of countries where rinderpest or 
foot and mouth disease exist; importations prohibited. 


(a) Notice is hereby given that, in accordance with 
Section 306 of the Tariff Act of 1930 (19 U.S.C. 
1306), it has been determined that rinderpest or foot 
and mouth disease exists in the following designated 
countries, and that official notice thereof has been given 
to the Secretary of Treasury: 

(4) All countries east of the 30th meridian west 
longitude and west of the international date line, 
except Australia, and Channel Islands, Greenland, Ice- 
land, and New Zealand, North Ireland, Norway, and 
the Republic of Ireland. 
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(b) The importation from the infected countries, 
designated in paragraph (a) of this section into the 
United States of cattle, sheep, or other domestic ru- 
minants or swine or of fresh, chilled or frozen beef, 
veal, mutton, lamb or pork (including the entry into 
any port of the United States of any vessel having on 
board as sea stores or otherwise such animals or 
meats from such countries), is prohibited. 


SUMMARY OF ARGUMENT 


ik 


A three-judge court was not required below because ap- 
pellant failed to contest the constitutional validity of an 
Act of Congress until after the District Court had rendered 
an adverse judgment. His alternative argument—that if 
the District Court were to find the regulation to be a valid 
exercise of administrative authority, then he would con- 
tend that the statute was unconstitutional—does not pre- 
sent a substantial constitutional question as required by 
28 U.S.C. § 2282. Assuming that the constitutionality of 
21 U.S.C. §111 was ‘‘drawn in question’’, a three-judge 
court is not required. Nor is a three-judge court required 
when the validity of a regulation is questioned. Since 
appellant failed to seek an injunction to restrain enforce- 
ment of an act of Congress and failed to raise any consti- 
tutional issue concerning the statute at the appropriate 
time, not only was a three-judge court unnecessary below, 
but the constitutional valadity of 21 U.S.C. §111 is not 
properly before this Court. 


II 


It is clear, considering the subject of 21 U.S.C. §111, 
that Congress legislated as far as practicable, expressing a 
clear intent to prevent the introduction or dissemination 
of contagion from any animal in foreign or interstate com- 
merce to the live-stock of this Nation. The delegation of 
authority to the Secretary of Agriculture to make such 
rules and regulations towards that expressed end is not a 
delegation of legislative power, but is rather a delegation 
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of administrative authority to fill up the details. Hence, 
assuming arguendo, the constitutionality of 21 U.S.C. § 111 
is squarely before the Court, its constitutionality is beyond 
question. 

Til 


The regulation promulgated pursuant to the statute, 
requiring a permit before the importation of wild rumi- 
nants from a proscribed country is reasonably and sub- 
stantially related to the end in view. The fact that the 
issuance of a permit requires ad hoc evaluations to ascer- 
tain when it is safe to import and whether a zoo is qual- 
ified to receive a suspected ‘‘carrier’’ animal, necessarily 
involves administrative judgment. But such is not a 
deprivation of due process since it is reasonably related to 
the end in view—to protect the live-stock of this Nation 
from dreaded diseases, and affects all persons similarly 
situated. 


IV 


The long established policy of the Department of Agri- 
culture, conditioning the importation of suspected ‘‘car- 
rier’’ animals upon their being consigned to a zoo under 
acceptable governmental control is to implement the pur- 
pose of the act, and therefore has a reasonable, substantial 
relation to the end in view. Great weight is to be given 
this settled administrative construction of the Act, ‘‘and 
such construction is not to be overturned unless clearly 
wrong, or unless a different construction is plainly re- 
quired.”’ | 

V 

The pertinent regulation requiring a permit to import 
wild ruminants was published in the Federal Register. The 
conditon imposed upon the permit was not a general rule 
but an ad hoc evaluation not required to be published in 
the Federal Register. The instant case is not of a criminal 
nature. However, it is apparent that 21 U.S.C. §111 and 
21 U.S.C. § 122, the penalty provisions, are unambiguous. It 
is also patent that the Secretary of Agriculture did not 
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declare the penalty or fix the punishment but that punish- 
ment is imposed by the act itself. 

Nothing is plainer than Congress intended to regu- 
late foreign and interstate commerce to effect the purpose 
of the Act. A regulation requiring a permit before im- 
portation related to that end is valid and reasonable. Thus, 
appellant is not entitled to the giraffe imported from pro- 


scribed territory. 
ARGUMENT 


I 


Appellant Failed to Present a Substantial Constitutional 
Question as to the Validity of an Act of Congress 


Appellant contends that the trial court erred in finding 
there was no substantial constitutional question presented 
(Br. 13). However, it is clear from the four corners of 
appellant’s complaint that he failed to contest the constitu- 
tional validity of any Act of Congress (J.A. 1-10). It is 
equally apparent that his arguments presented at the hear- 
ings of motions for a temporary restraining order and for 
injunctive relief were premised, as in his complaint, upon 
the invalidity of regulations promulgated by the Secretary 
of Agriculture pursuant to an act of Congress. Appellant’s 
alternative position—that assuming the trial court found the 
regulation valid, then 21 U.S.C. $111 constituted an un- 
lawful delegation of legislative authority—is insufficient to 
present a substantial constitutional question (App. 36). 
Appellant’s failure to amend his complaint or to cite perti- 
nent authority substantiates such a conclusion. The record 
further reflects that not until an adverse judgment, in a mo- 
tion for rehearing, did appellant make application for a 
three-judge court under 28 U.S.C. § 2282, so as to determine 
the constitutional validity of 21 U.S.C. § 111. 

It is well established that the impanelling of a three- 
judge court is not required by expressed provisions of 28 
U.S.C. § 2282 unless the complaint challenges the constitu- 
tional validity of an Act of Congress. California Water 
Service Co. v. City of Redding, 304 U.S. 252 (1938). It 
is equally well established that a three-judge court is not 
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required when the validity of a regulation is questioned. 
Jameson & Co. v. Morgenthau, 307 U.S. 171 (1939). Neither 
is a three-judge court necessary upon an allegation that the 
administrative agency has denied one property without due 
process of law. Keyes v. Madsen, 86 U.S. App. D.C. 24, 
179 F. 2d 40 (1950), cert. denied, 339 U.S. 928. Even where 
the constitutionality of an Act of Congress is raised, the 
question presented must be substantial, in the absence of 
which the district court may properly deny request to con- 
vene a three-judge Court. Citizens Protective League v. 
Clark, 81 U.S. App. D.C. 116, 155 F. 2d 290 (1946), cert. 
denied, 329 U.S. 787; California Water Service Co. v. Red- 
ding, supra; Wicks v. Southern Pacific Co., 231 F. 2d 130 
(9th Cir. 1956), cert. denied, 351 U.S. 946. 


By failing to squarely contest the constitutionality of 
21 U.S.C. §111 in his complaint or during the hearings 
appellant waived his right to do so by a motion for rehear- 
ing after the case, by stipulation, was disposed of on its 
merits. A contrary view would, in effect, permit a plaintiff 
separate suits involving the same subject matter in the 
event he suffered an adverse judgment in his first attempt. 
In effect, what appellant sought by his motion for rehearing 
was to present his case anew with hope of a contrary deci- 
sion from another tribunal—a three-judge court. Such a 
practice has been condemned under similar circumstances. 
Hearst Radio, Inc. v. F.C.C., 73 F. Supp. 308 (D.C. D.C. 
1947), aff’d, 83 U.S. App. D.C. 63, 167 F. 2d 225 (1948). 
There, where a motion for a three-judge court had been 
denied and a second motion was made to another judge the 
trial court said at 73 F. Supp. 309: 


‘<. . . the present motion should not have been made. 
In effect it seeks to have me review the order of an- 
other judge of this court. I can lend no encouragement 
to such a practice. If tolerated tt would inevitably lead 
to hopeless confusion and embarrassment in the admin- 
istration of justice in this court.’’ (Italics supplied.) 


Directly in point is Pigott v. Detroit, Toledo & Ironton 
Railroad Company, 221 F. 2d 736, 742 (8th Cir. 1953), 
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wherein it was held that the trial court did not abuse its 
discretion in refusing to convene a three-judge court when 
the constitutionality of the statute was not attacked by mo- 
tion ‘‘until after the court had reached its decision’’ to dis- 
miss the complaint for lack of jurisdiction. Moreover, 
appellant’s failure to squarely attack the constitutionality 
of the Act below precludes review of the matter on appeal. 
Duignan v. United States, 274 U.S. 195, 200 (1927). As 
stated by the Court in Pigott, supra, while reviewing the 
precise question here involved, 221 F. 2d at 742: 


‘‘With respect to various arguments of counsel for 
appellants attacking the constitutionality of the provi- 
sions of the Railway Labor Act and procedures there- 
under we are of the view that no substantial constitu- 
tional question is presented on this appeal. See Shelley 
v. Kraemer, 334 U.S. 1, 8,... Duignan v. United States, 
274 U.S. 195, 200 . . . Moreover, there was no abuse 
of discretion on the part of the district court in refusing 
to grant a motion to raise the question of the uncon- 
stitutionality of the statute and to request the conven- 
ing of a three-judge court to determine such question, 
where the motion was not made until after the court 
had reached its decision.’’ 


In Garment Workers v. Donnelly Co., 304 U.S. 248, 250 
(1938), it was held that an alternative attack, such as appel- 
lant’s, upon the constitutionality of an Act of Congress was 
not sufficient to require a three-judge court. Said the Su- 
preme Court, in pertinent part: 


‘‘The provision in $3 [of the Act of August 24, 1937, 
c. 754, 50 Stat. 751] for a determination by three judges 
and for a direct appeal to this Court is limited to the 
particular class of cases there described. Section 3 
does not provide for a case where the validity of an Act 
of Congress is merely drawn in question, albeit that 
question be decided, but only for a case where there 
is an application for an interlocutory or permanent 
injunction to restrain the enforcement of an Act of 
Congress. . . . Had Congress intended the provision 
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in §3, for three judges and direct appeal, to apply 
whenever a question of the validity of an Act of Con- 
‘gress became involved, Congress would naturally have 
‘used the familiar phrase ‘‘drawn in question,’’... 
Compare Smith v. Wilson, 273 U.S. 388, 391; Stratton 
v. St. Louis Southwestern Ry. Co., 282 U.S. 10, 15.”’ 


Thus, since appellant failed to seek an injunction to re- 
strain enforcement of 21 U.S.C. § 111 and failed to raise a 
substantial constitutional question or any constitutional 
issue concerning the statute at the appropriate time, not 
only was a three-judge court unnecessary below, but the 
constitutional validity of 21 U.S.C. §111 is not properly 
before this court. 

II 


The Delegation of Power in 21 U.S.C. § 111 Is Constitutional 


It is clear that Congress cannot delegate legislative 
power. However, delegation of authority to executive off- 
cers to promulgate rules and regulations pursuant to an 
enunciated purpose, policy or standard of Congress is not 
only valid, but imperative due to various complexed, techni- 
cal subjects and changing conditions. United States v. 
Grimaud, 220 U.S. 506, 517 (1911); Buttfield v. Stranahan, 
192 U.S. 470, 496 (1904); Field v. Clark, 143 U.S. 649, 694 
(1892). 

That the precise degree of detail in each subject matter 
is neither possible nor required is well established. As the 
Court stated in Grimaud, supra, wherein a regulation re- 
quiring a permit before grazing sheep on forest reserves 
was held to be pursuant to the declared policy of preserving 
the reservation, the Supreme Court stated at 220 U.S. 517: 


<<. . . When Congress had legislated and indicated its 

will, it could give to those who were to act under such 

general provisions ‘‘power to fill up the details’’ by 

establishment of administrative rules and regulations 
. .”’ (Italics supplied). 


As the Supreme Court earlier stated in Field v. Clark, 
supra, quoted in Grimaud, 220 U.S. at 520: 
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‘The legislature cannot delegate its power to make 
a law, but it can make a law to delegate a power to 
determine some fact or state of things upon which the 
law makes, or intends to make its own action depend. 
To deny this would be to stop the wheels of govern- 
ment. There are many things upon which wise and 
useful legislation must depend which cannot be known 
to the lawmaking power, and must, therefore, be a 
subject of inquiry and determination outside of the 
halls of legislation.’’ (Italics supplied). 


Not only may the provisions of Congress be general, but 
they may also be implied upon proper judicial construction. 
Umted States v. Grimaud, 220 U.S. at 518; Buttfield v. 
Stranahan, 192 U.S. at 496 (1904). In either event, that a 
statute is presumed to be constitutional unless its repug- 
nancy to the Constitution clearly appears needs no citation. 

Although § 9(c) of the National Recovery Act,? and § 3(c) 
of the same Act,* were held an unlawful delegation of legis- 
lative power in Panama Refining Co. v. Ryan, 293 U.S. 388 
(1935) and Schechter Corp. v. United States, 295 U.S. 495 
(1935), respectively, the Supreme Court reaffirmed the 
Panama doctrine in Schechter, 295 U.S. at 530. The law in 
Panama was stated thusly, 293 U.S. at 421: 


‘Undoubtedly legislation must often be adapted to 
complex conditions involving a host of details with 
which the national legislature cannot deal directly. 
The Constitution has never been regarded as denying 
to the Congress the necessary resources of flexibility 
and practicality, which will enable it to perform its 
function in laying down policies and establishing stand- 
ards, while leaving to selected instrumentalities the 
making of subordinate rules within prescribed limits 
and the determination of facts to which the policy as 
declared by the legislature is to apply. Without capac- 
ity to give authorizations of that sort we should have 
the anomaly of a legislative power which in many cir- 


315 US.C. Tit. 1 § 709(c), 48 Stat. 195, 200. 
415 US.C. § 703, 48 Stat. 195, 196. 
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cumstances calling for its exertion would be but a 
futility. But the constant recognition of the necessity 
and validity of such provisions, and the wide range of 
administrative authority which has been developed by 
means of them, cannot be allowed to obscure the limita- 
tions of the authority to delegate, if our constitutional 
system is to be maintained.’’ (Italics supplied.) 


The power of Congress to regulate foreign and interstate 
commerce is well established. Buttfield v. Stranahan, supra; 
Grimaud v. United States, supra. Statutes which regulate 
interstate commerce by prohibiting the transportation of 
obviously diseased animals are valid. Thornton v. United 
States, 271 U.S. 414, 424 (1926). A statute, as in the instant 
ease, ‘‘to prevent the introduction or dissemination of the 
contagion of any contagious, infectious, or communicable 
disease ... from a foreign country into the United States 
or from one State . . . to another’’ is an expressed intent 
of Congress. Under such an unambiguous standard, the 
statute conferring upon the Secretary of Agriculture the 
power ‘‘to make such rules and regulations and take such 
measures as he may deem proper’’ to effectuate the intent 
of Congress, is nothing more than a delegation of admin- 
istrative ‘‘power to fill up the details,’’ not subject to greater 
specificity in the halls of Congress. Grimuad, supra; Field 
v. Clark, supra. Thus, 21 U.S.C. § 111 is an expressed pur- 
pose to control the introduction and dissemination of con- 
tagion of animal communicable diseases, in foreign and in- 
terstate commerce, in addition to preventing the spread 
of disease by obviously diseased animals. Cf. Thornton v. 
United States, supra. Section 111 is therefore a substan- 
tial step in the same direction—to preserve the live stock 
of the nation from infectious diseases. 

In accord with this view is United States v. Pennsylvania 
Co., 235 Fed. 961 (W.D. Pa. 1916). There, the validity of 21 
U.S.C. §111 was upheld against the contention that the 
Act, as appellant contends, was an unconstitutional dele- 
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gation of legislative power. The court, in announcing the 
purpose of the Act, stated, 235 Fed. at 963-964: 


“It is to prevent the spread of diseases of live- 
stock. To this end the first section aims to prevent 
the transportation in interstate commerce of animals 
actually diseased. The second section seeks to prevent 
the introduction or dissemination of the contagion of 
any communicable disease of animals from foreign 
countries or from one state to another, and, to accomp- 
lish this beneficent end authorized the Secretary of 
Argiculture to make such regulations and take such 
measures as may be deemed proper.’’ (Emphasis 
added.) 


Thereafter, the court in enunciating a clear justification 
for the powers of Congress delegated to the Secretary, 
continued : 


‘‘Tt may be wholly impracticable for Congress to de- 
termine what measures should be taken to prevent the 
spread of animal diseases.”’ 


Indicating that Congress intended that the act should en- 
dure with the passing of time and to be employed in view 
of scientific and medical advances, the court continued: 


‘‘New conditions arise, and not infrequently an epi- 
demic breaks out, requiring prompt and stringent mea- 
sures in order to successfully combat it. Evidently 
this can best be accomplished by the employment of 
some executive agency under such restriction as Con- 
gress may see fit to impose.”’ 


Thereafter, the court concluded its reasoning with the 
well established principle, involved in the instant case: 


‘“That Congress may delegate to an executive officer 
the power to determine facts and conditions upon 
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which the operation of the statute depends, without 
violating the prohibition against the delegations of 
legislative functions is clearly settled.’’ (Citations 
omitted). 


It is patently clear appellant’s reliance upon the Attorney 
General’s Opinion (25 Ops. Atty. Gen. 249) is not well 
founded. The opinion does not hold that the Act is un- 
constitutional. Quite the contrary, it holds that Congress 
established a clear purpose but that the regulation there 
in question was void. There the regulation in question 
placed an unqualified embargo on the importation of straw 
and hay, under the second clause of the Act which is not 
here in question. In any event, the validity of a regulation 
is a question separate and distinct from the validity of the 
statute. Illinois Central R. Co., v. McKendree, 203 U.S. 
514 (1906). 


Appellant’s contention that United States v. Hoover, 
133 Fed. 950 (D.C.D. Neb. 1904) and United States v. 
Johnson, 35 F. 2d 256 (D.C.D. Nev. 1929) ‘‘hold that the 
Secretary does have limits under Sec. 2 of the 1903 Act 
[21 U.S.C. §111]’’ (Br. 36) is an implied admission of the 
constitutionality of the Act. However, it should be noted 
that Hoover, was a prosecution under the Act of May 29, 
1884° and the dictum therein concerned Section 1 of the 
1903 Act, 21 U.S.C. § 120, rather than section 2. 


It is significant that section 1 of the Act of 1903, 21 
U.S.C. § 120 and section 3 thereof, 21 U.S.C. § 122, the 
penalty provision, were impliedly held constitutional in 
Thornton v. United States, supra, 271 US. at 414, 419, 424. 
See also United States v. Johnson, supra. 


‘Contrary to appellant’s contention Section 6 of the Act 


of 1890° (J.A. 36-37) is not here in question. However, 
when viewed in conjunction with 21 U.S.C. §111,” it is 


521 U.S.C. § 112, 23 Stat. 32, as amended, 32 Stat. 791, 45 Stat. 59. 
621 USC. $ 104, 26 Stat. 416, as amended, 68 Stat. 510. 
7 Section 2 of the 1903 Act. 
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made abundantly clear that Congress intended to supple- 
ment existing law. This is also true of the even earlier 
Act of 1884 and Section 1 of the 1903 Act.*® 


Taken in their chronolgical order of enactment, it is 
obvious that Section 4 of the Act of 1884 concerns only ea- 
portation, as appellant concedes (Br. 37). It is also patent, 
section 6 of the Act of 1890 places an embargo upon the im- 
portation of animals obviously diseased or exposed to dis- 
ease within siaty days prior to their exportation from a 
foreign country. Neither the Act of 1884, nor the Act of 
1890 could, or did, restrict Congressional intent in 21 U.S.C. 
§ 111. 


To further clarify the purpose of 21 U.S.C. § 111, Section 
1 of the 1903 Act ® is designed to prohibit the exportation or 
transportation of diseased animals. As previously demon- 
strated, 21 U.S.C. §111 (Section 2 of the 1903 Act) 
has an expressed purpose broader and distinct from that 
of the other acts—i.e., the prevention of the mtroduction 
or dissemination of animal diseases whether from a 
foreign country or whether in interstate commerce. 


Thus, the chronology of the Acts show a progressive 
evolution to the purpose enunciated in 21 U.S.C. §111. Had 
Congress intended otherwise, the enactment of 21 U.S.C. 
§ 111 was unnecessary. A presumption of constitutional- 
ity militates against such a view. 

In addition, Section 6 of the Act of 1890 (21 U.S.C. ¢ 104) 
is not inconsistent with 21 U.S.C. $111. The fact that an 
embargo is placed upon the importation of an obviously 
diseased animal or one having been exposed to a comun- 
icable disease within sixty days prior to exportation from 
a foreign country is no basis for concluding that Congress 
in 1903 did not intend to supplement existing law. In fact, 
Congress did precisely that. An animal exposed to foot- 
and-mouth disease prior to, rather than within sixty days 


821 U.S.C. § 120, 32 Stat. 791, as amended, 45 Stat. 59. 
® Footnote 8, supra. 
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before its exportation, does not diminish its potential 
danger as a recovered or inapparent ‘‘carrier’’. As dem- 
onstrated by a recurrence of foot-and-mouth disease in 
Mexico after three years of inspection and close scrutiny, 
the introduction or dissemination of disease by a carrier 
animal can occur, not only within sixty days, but years 
thereafter (R. 52-54). In enacting 21 U.S.C. §111, Con- 
gress undoubtedly had in mind the maxim ‘‘an ounce of 
prevention is worth a pound of cure.’’ Hence, 21 U.S.C. 
§ 111 is aimed at preventing the introduction or dissemina- 
tion of animal communicable diseases, rather than at the 
eradication thereof. 


That Congress intended this policy delegated to the 
Secretary of Agriculture to remain concerning the importa- 
tion of wild ruminants is clear from Section 306 of the 
Tariff Act of 1930?° wherein Congress placed an embargo 
on domestic ruminants whenever the Secretary of Agri- 
culture determines that foot-and-mouth disease or rinder- 
pest exists in a foreign country. That Congress did not 
place such an embargo on wild ruminants, such as the 
giraffe in question is significant. 


Finally, in this regard, what the Supreme Court stated 
in Buttfield v. Stranahan, supra, 192 U.S. at 470, 496 is 
directly applicable to 21 U.S.C. $111; 


“‘Congress legislated on the subject as far as was rea- 
sonably practicable, and from the necessities of the 
' case was compelled to leave to executive officials the 
‘duty to bring about the result pointed out by the 
statute.”’ 


Thus, 21 U.S.C. §111 is not a delegation of legislative 
power, but is rather a mandate to the Secretary of Agri- 
culture to fill up the details of the will of Congress clearly 
expressed. 


7019 U.S.C. § 1306, 46 Stat. 689. 
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III 


The Regulation Requiring a Permit to Import Wild Ruminants 
from Proscribed Countries Is Valid and Reasonable 
Pursuant to statutory authority, including 21 U.S.C. 
§ 111, the Secretary of Agriculture promulgated 9 C.F.R. 
§ 92.4 which in pertinent part provides: 


‘‘For ruminants, swine and poultry intended for im- 
portation from any part of the world except Canada 
and Mexico, . .. the importer shall first obtain from 
the Branch a permit in two sections .. .’’ 


In addition, 9 C.F.R. § 94.1, was promulgated, which in 
pertinent part provides as follows: 


‘*(a) Notice is hereby given that, in accordance with 
section 306 of the Tariff Act of 1930 (19 U.S.C. 1306), 
it has been determined that rinderpest or foot-and- 
mouth disease exists in the following countries... 
(4) All countries east of the 30th meridian west longi- 
tude and west of the International Date Line, except 
Australia, the Channel Islands .. .’’ 


Taking judicial notice that either rinderpest or foot-and- 
mouth disease exist in Africa, in and around the port of 
Mombasa, Kenya, East Africa—from which the giraffe in 
question was conditionally imported—the necessity for a 
regulation requiring a permit to import wild ruminants 
from proscribed territory is obvious. 

The record reflects that an application for a permit puts 
into operation the machinery which precludes the importa- 
tion of wild ruminants from districts of countries in which 
foot-and-mouth disease has existed within sixty days prior 
to movement therefrom (9 C.F.R. § 92.5). Therefore, it 
cannot be seriously contended that the requirement of a 
permit is unreasonable per se. 

The power to issue a ‘‘permit’”’ is synonymous with the 
power to issue a license, and carries with it the connota- 
tion that under certain circumstances it may be granted, 
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denied or limited. United States v. Grimaud, 220 U.S. 506, 
516 (1911); Fischer v. St. Louis, 194 U.S. 361, 371 (1904). 
Where the power has been conferred, the only requirements 
of the due process clause of the fifth amendment to the 
Constitution are that ‘‘the law shall not be unreasonable, 
arbitrary or capricious, and that the means selected shall 
have a reasonable and substantial relation to the object 
sought to be attained.’’ Nebbia v. New York, 291 U.S. 502, 
525 (1934). See also Hirabayashi v. United States, 320 
U.S. 81, 101 (1943). The fact that delegated authority 
retains unto itself the power to issue permits upon ad hoc 
evaluation, which necessarily encompasses distinctions in 
the issuance thereof, is not denial of due process. Fischer 
v. St. Louis, supra. It cannot be denial of equal protection 
because the fifth amendment, which applies to the federal 
government, is devoid of an equal protection clause, al- 
though ‘‘it restrains only such legislation by Congress as 
amounts to a denial of due process.’? Hirabayashi v. 
United States, supra. 

That the Secretary of Agriculture may require a ‘‘per- 
mit’’ under delegated powers to ‘‘make rules and regula- 
tions’’ designed to accomplish the purpose of an act of 
Congress is beyond question. United States v. Grimaud, 
supra, What the Supreme Court there said concerning a 
regulation—promulgated under an act of Congress de- 
signed to preserve national forests—which required a per- 


mit before sheep grazing, is particularly applicable here, 
220 U.S. 516: 


. “*To pasture sheep and cattle on the reservation, at 
will and without restraint, might interfere seriously 
with the accomplishment of the purpose for which they 
were established. But a limited and regulated use for 
pasturage might not be inconsistent with the object 
sought to be attained by the statute. The determina- 

_ tion of such questions however, was a matter of ad- 
ministrative detail. What might be harmless in one 
forest might be harmful in another. What might be 
injurious at one stage of timber growth, or at one sea- 
son of the year, might not be so at another.”’ 
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Similarly, concerning the granting of permits for limited 
grazing upon forest reservations, the court in Daster- 
vignes v. United States, 122 Fed. 30, 35 (1903), stated in 
pertinent part: 


‘‘Such rules and regulations do not come within the 
ban of class legislation prohibited by the constitution. 
The rules and regulations operate alike on all persons 
and property similarly situated, and do not deny to 
anyone the equal protection of the law. There is no 
prohibition against legislation of this general char- 
acter.”’ 


Appellant’s reliance upon Illinois Central R. Co., v. Mc- 
Kendree, 203 U.S. 514 (1906) and United States v. Hoover, 
133 Fed. 950 (1904) are misplaced. McKendree concerned 
a regulation pursuant to the act which restricted intrastate 
commerce, hence the regulation was void, while Hoover was 
a criminal prosecution in which the information failed to 
state a crime, and in addition was brought under a regula- 
tion promulgated under the Act of 1884 prior to the enact- 
ment of 21 U.S.C. § 111. Likewise, United States v. John- 
son, supra, is factually distinguishable from the instant 
ease. There the criminal prosecution was brought under a 
regulation which required a ranch owner to have his cattle 
inspected before being driven to his adjoining ranch across 
state lines without regard to the existence of a quarantined 
area or suspected disease. 


Thus, the Secretary of Agriculture, may, in order to 
effectuate the mandate to prevent the introduction or dis- 
semination of communicable diseases, require a permit to 
import wild ruminants from an infected country. The fact 
that a permit is denied to those whose possession would 
defeat the ends of the statute does not invalidate the reg- 
ulation. Such questions as when the circumstances require 
a permit to be issued, denied or limited are resolved as 
‘‘a matter of administrative detail.’? United States v. 
Grimaud, supra. Indeed, as stated in Grimaud, supra, 220 
US. at 516, ‘‘it was impracticable for Congress to provide 
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general regulations for these various and varying details 
of management.’’ 
IV 


A Permit Containing a Condition to Import Wild Ruminants 
from a Proscribed Country Is Valid and Reasonable 


As clearly stated by the District Court, the only question 
involved in this case is ‘‘whether the condition attached to 
the permit is reasonable or unreasonable, arbitrary or 
capricious’’ (J.A. 25). Prior thereto the court had opined: 
‘“‘The regulation appears . . . to be pertinent to the stat- 
utory authority, and a proper one to implement the au- 
thority ...’’ (J.A. 25). 

As noted in Argument III, supra, Congress has placed 
an embargo upon the importation of domestic ruminants 
when the Secretary of Agriculture has determined that 
rinderpest or foot-and-mouth disease exists in a given 
country. 19 U.S.C. § 1306. The Secretary of Agriculture 
has determined such to be the case in Africa. 9 C.F.R. 
§ 94.1. Since Congress has not prohibited the importation 
of wild ruminants under such circumstances, the Secretary 
of Agriculture is not prohibited from issuing permits for 
the importation of wild ruminants. However, permits is- 
sued therefor must be in accord with the purpose of 21 
U.S.C. § 111—to prevent the introduction or dissemination 
of communicable diseases from foreign countries. 

‘To issue a permit without regard to condition of diseases 
existing in the country of origin is to frustrate the intent 
of 21 U.S.C. § 111 and to ignore 19 U.S.C. § 1306. The Sec- 
retary of Agriculture did precisely to the contrary when 
he issued a permit for importation of the giraffe from 
Africa upon its being consigned to a zoo under acceptable 
governmental control. The purpose in so doing was to 
effectuate the purpose of the Act. 

A condition that a ruminant imported from proscribed 
territory be consigned to a zoo under governmental con- 
trol is a necessary restriction because ruminants from 
proscribed countries are—although not apparently diseased 
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—suspected ‘‘earriers’’, having been exposed to the com- 
municable diseases. Such a condition is a reasonable 
restriction, for as the record reflects, such a zoo guards 
against the ‘‘introduction or dissemination’’ of communi- 
cable diseases by keeping a suspected ‘‘carrier’’ animal 
under close scrutiny, close confines, and operates under a 
body which possesses an inherent sense of public responsi- 
bility. Moreover, there is no scientific method for deter- 
mining whether an animal is a ‘‘carrier’’ (App. 36-37) but 
the existence of such was recently emphasized by the recur- 
rence of foot-and-mouth disease in Mexico as recent as 1953 
(App. 7-9). 

A ‘‘limited and regulated’’ importation of wild rum- 
inants from proscribed territory is neither inconsistent 
with the purpose of 21 U.S.C. § 111, nor is it a denial of due 
process, because limiting or conditioning of a permit is ‘‘a 
matter of administrative detail.’? United States v. Grim- 
aud, supra; Fischer v. United States, supra; Nebbia v. 
United States, supra. 

In contradistinction to a zoo under acceptable govern- 
mental control, appellant’s zoo, upon an ad hoc evaluation, 
is devoid of the affirmative governmental control required 
by the Department to implement 21 U.S.C. $111. The 
licenses under which he operates are not designed to, and 
do not, afford affirmative governmental supervision. Since 
appellant is not controlled or supervised by a public gov- 
erning body, he is not, therefore, subject to the pressures 
which could be brought to bear to correct irregularities 
which may arise (App. 26-30, 34-36). 

Appellant’s contention that he is denied a permit to im- 
port giraffes from proscribed territory only because his 
is a private zoo is not substantiated by the record. The 
administrative judgment exercised by the Secretary of 
Agriculture is not premised on such a distinction, but 
rather upon the fact that ‘‘Africa U.S.A.’’ is devoid of 
acceptable governmental control, not being responsible to 
the city, county or state. The Secretary would release the 
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giraffe to appellant if he had affirmative governmental su- 
pervision, notwithstanding his is a private zoo (App. 35-36; 
J.A. 26). 

The issue sought to be created by appellant is also re- 
futed in the record by the fact that ‘‘public’’ zoos which 
fail to meet the requirements of the Department of Agri- 
culture are proscribed from the receipt of wild ruminants 
from proscribed territory (App. 10-12). 

The long established policy of the Department of Agri- 
culture, conditioning the importation of suspected ‘‘car- 
rier’? animals upon their being consigned to a zoo under 
acceptable governmental control is to implement the pur- 
pose of the Act, and therefore has a reasonable, substan- 
tial relation to the end in view. Great weight is to be given 
this settled administrative construction of the Act, ‘‘and 
such constructon is not to be overturned unless clearly 
wrong, or unless a different construction is plainly re- 
quired.’’ United States v. Jackson, 280 U.S. 183, 193 (1930) ; 
United States v. Short, 240 F. 2d 292, 299 (9th Cir. 1956). 

From the foregoing, it is clear the trial court did not com- 
mit error in finding that the condition attached to the permit 
for importation of the giraffe from proscribed territory was 
reasonable. 


Vv 


21 U.S.C. §§ 111, 122 and 9 C.F.R. § 92.4 Are Not Void for 
Vagueness 


Appellant contends that the condition imposed upon im- 
portation is a ‘‘regulation’’ and as such is invalid because 
not published in the Federal Register (B. 24). Such a 
contention is as erroneous as his contention that the so 
called ‘‘regulation’’ is void for vagueness (Br. 32). 

In the first place, the regulation requiring a permit was 
published in the Federal Register. 9 C.F.R. § 92.4. The 
condition in the permit constituted, not a general rule re- 
quired to be published in the Federal Register, but an ad 
hoc evaluation that the Department of Agriculture makes 
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in each case upon application for a permit. Securities 
Comm’n. v. Chenery Corp., 332 U.S. 194 (1947). As stated 
by the Supreme Court therein at 332 U.S. at 202): - 


‘*. . . problems may arise in a case which the admin- 
istrative agency could not reasonably foresee, prob- 
lems which must be solved despite the absence of a 
relevant general rule. Or the agency may not have had 
sufficient experience with a particular problem to war- 
rant rigidifying its tentative judgment into a hard and 
fast rule. Or the problem may be so specialized and 
varying in nature as to be impossible of capture within 
the boundaries of the general rule. In those situations 
the agency m:ist retain power to deal with the problems 
on a case-tu-case basis if the administrative process is 
to be effective. There is thus a very definite place for 
the case-by-case evolution of statutory standards. And 
the choice made between proceeding by general rule 
or by individual, ad hoc litigation is one that les 
primarily in the mformed discretion of the adminis- 
trative agency. (Citation omitted, italics supplied.) 


This doctrine is consistent with Fischer v. St. Louts, supra, 
and Umted States v. Grimaud, supra. 

Secondly, this is not a criminal prosecution and the void 
for vagueness doctrine is not applicable in a civil case. In 
any event, where Congress, by §3 of the Act of February 
2, 1903, 32 Stat. 792, 21 U.S.C. § 122, makes it a crime to 
violate rules and regulations promulgated by the Secretary 
of Agriculture—the crime of importing wild ruminants 
without a permit is ‘‘sufficiently explicit to inform those 
who are subject to it what conduct on their part will render 
them liable.’’ Connally v. Gen. Const. Co., 269 U.S. 385, 
391 (1925). What the Supreme Court said in Grimaud, 
supra, 220 U.S. at 523 is particularly applicable here: 


‘‘The Secretary did not exercise the legislative power 
of declaring the penalty or fixing the punishment for 
grazing sheep without a permit, but the punishment 
is imposed by the act itself.’’ 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
and order of the District Court from which the appeal is 
taken be affirmed. 


Ouiver GascuH, 
United States Attorney. 
Lewis CaRROLL, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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[41] Louis C. Heemsrra 
DIRECT EXAMINATION. 


By Mr. Ryan: 


Q. Doctor, would you please identify yourself to the 
Court, giving your name and your official position. 

A. My name is Louis C. Heemstra, and I am a veteri- 
narian with the Department of Agriculture, presently Act- 
ing Chief of the Animal Inspection and Quarantine Branch. 


[44] Q. I understand the giraffes arrived here sometime 
in September of 1956. 

Doctor Heemstra, were you the officer who was actually 
in charge of interpreting the regulations with reference to 
the importation of these two giraffes of which plaintiff 
claims ownership? 

A. Yes. 

Q. In considering the permit in this case what regula- 
tions and statutes were you officially acting pursuant to? 

A. I was acting under the regulations contained in 9 
CFR 94 and the statutes under the Act of 1890 and 1903. 
Section 306(a) of the Tariff Act of 1930 also had a bearing 
on the issuance of this permit. 


The Court: What is that law? Translate that to me; 
306 of the Tariff Act? Is that 21 U.S.C. 111? 

Mr. Ryan: Yes, Your Honor. 

The Witness: No. That is 19 U.S.C. 1306, I believe, is 
it not? 

Mr. Ryan: Your Honor, the Tariff Act is 19 U.S.C. 1306, 
which is referred to in the Code of Federal Regulations, 
Volume 9 CFR 94.1. That was the regulation [45] whereby 
the Secretary—pursuant to-the authority given in the 
Tariff Act of 1930, in 19 U.S.C. 1306—made a determination 
that certain areas of the world were infected areas. 

The Court: And he did not rely at all on Section 111 of 
Title 21? 





By Mr. Ryan: © 


Q. Doctor, did you rely on Section 111 of Title 21 of 
the U. S. Code, which I think has been referred to by plain- 
tiff’s counsel as Section 2 of the 1890 Act—I think it is 
actually the 1903 Act. I hand you a copy of the code. 

A. Yes. We were depending upon—in the issuance of 
this permit—regulations promulgated under this statute. 

Q. Could you describe to the Court, briefly, the purpose 
of regulating the importation of ruminants in the manner 
in which it has been described to the Court thus far? 

A. The importation—do you mean domestic and wild, or 
are you referring to wild ruminants now? 


Mr. Ryan: Your Honor, it seems that there has been 
an issue made to domestic as opposed to wild. I think 
that the entire policy makes sense and if Doctor Heemstra 
could describe both I think it all fits into an integrated 
picture. 

The Wirness: Your Honor, this has relationship [46] to 
the importation of wild ruminants or domestic ruminants 
—I am sorry. 

Section 306 (a) of the Tariff Act of 1930—to which we 
have just referred—requires the Secretary of Agriculture 
to maintain a list of the—or to determine whether foot 
and mouth disease or rinderpest exists in any country. 
Accordingly, the Secretary maintains on a current basis a 
list of all countries in the world in which either one or both 
of these disease exist. Presently, and for several years, 
this list has included all countries of Africa. 

When a country has been determined by the Secretary 
of Agriculture to be infected with foot and mouth disease 
or rinderpest, the importation of domestic ruminants from 
such a country is prohibited. The prohibition is not applied 
to the importation of wild ruminants which is not men- 
tioned in the statute. 

' Accordingly, in order to protect the livestock of this 
country and the welfare of the Nation, the Secretary has 
exercised precautions to prevent the possible introduction 
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of these two diseases into the United States by. means of 
imported wild ruminants. 

If I may, I should like to very briefly make one or. two 
statements about these two diseases. 

Foot and mouth disease affects almost exclusively 
[47] cloven-footed animals whether they are domestic or 
wild. It is a virus disease which is characterized especially 
by the formation of vesicles in and around the mouth and 
between the feet. 

The disease is one of the most contagious known. It is 
also one of the most destructive—not so much because of 
actual death losses in infected animals, but because of its 
economic impact upon the Nation. 

The: United States has experienced the disease nine 
times, but it has been free since 1929. 

Rinderpest is also a highly contagious disease of rumi- 
nants, particularly cattle, although wild ruminants are also 
susceptible. 

This disease is characterized by inflammation, hemor- 
rhage, and erosion in the mouth and in the digestive tract 
with profuse diarrhea. 

Ancient literature refers to devastating plagues in the 
ruminant population and based on information such as we 
now have we believe that these plagues were due to rinder- 
pest. 

This disease exists extensively in Africa. It has not 
made its appearance in the Western Hemisphere. 

Referring again to the importation of animals—and this 
time particularly wild ruminants—the regulations require 
the issuance of a permit issued by the Animal [48] Inspec- 
tion and Quarantine Branch of the Department of Agri- 
culture. 

In connection with the importation of the giraffes in ques- 
tion a conditional permit was issued which specified, one,. 
that the animals be shipped from Mombasa, Kenya, Hast 
Africa, to the port of New York by ocean vessel; two, that 
they be accompanied by a properly executed certificate 
issued by a salaried veterinarian offier of the national gov- 
ernment of the country of origin as specified in the regu-- 
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lations contained in Title 9, Code of Federal Regulations; 
three, that they be quarantined in the Department’s quar- 
antine station in Clifton, New Jersey; four, that following 
release from quarantine the giraffes be consigned to an 
approved zoo under acceptable governmental control. 

Before this permit was issued, inquiry was made of 
British veterinary officials in Kenya, East Africa, and of a 
Department research veterinarian who was stationed in 
Nairobi as to the current animal disease situation in that 
country, the places and circumstances under which the 
giraffes were being held and any other factors which 
might shed light on the possibility of these giraffes bring- 
ing a communicable disease into the United States. 

Permit Number 5644, which is the one referred to in the 
exhibit we have just examined, was the first one for any 
wild ruminants from Mombasa after a period of [49] more 
than two years during which the Department was appre- 
hensive over the disease situation in Kenya. 

In April of 1954 the Department was reliably informed 
that foot and mouth disease existed in epizootic form in 
Kenya with outbreaks of the disease in close proximity to 
the port of Mombasa. 

British veterinary officials in Kenya also informed the 
Department that they were not in a position to properly 
issue certificates as required by the Department’s regula- 
tions covering importation of wild ruminants through the 
port of Mombasa. 

The permit for the importation of the giraffes in question 
was issued based upon information that the disease situa- 
tion in Kenya had improved since 1954 and upon official 
notification from the Veterinary Officer in charge of the 
Coast Province of East Africa, who is the responsible offi- 
cial to issue these certificates, that new isolation facilities 
in Mombasa had been constructed and that he would be in 
a position to again issue the required certificate of health. 
' This information was confirmed by the Department’s 
veterinarian who was stationed in Kenya. 


* * 2 @ a 


[51] By Mr. Ryan: 


Q. Doctor Heemstra, could you describe to the Court 
the effect of an outbreak of hoof and mouth disease in the 
United States at the present time? 

A. Introduction of foot and mouth disease into the United 
States would, of course, immediately throw into operation 
machinery which has already been set up to eradicate the 
disease. 

When foot and mouth disease or if foot and mouth dis- 
ease should appear in he United States it is almost certain 
that the Secretary of Agriculture would immediately de- 
elare an extraordinary emergency, and control agencies 
would go into action. Farms on which infection was found 
would be quarantined, and all infected and exposed animals 
on those farms would be destroyed and buried. Infected 
and exposed animals on surrounding farms would also be 
destroyed. Within a far range from the infected farm a 
buffer zone would be thrown up around the exposed area 
and daily inspections of all animals, all susceptible animals, 
in those areas would be made. 

Q. And the way of dealing with the disease, Doctor, you 
say is by destroying the animals and any who have come 
in contact with those animals? 

A. By destroying infected and exposed animals, by clean- 
ing up or disinfection of premises, by inspection of [52] all 
animals in surrounding areas; and then, after a waiting 
period, putting susceptible animals on the premises to see 
if they came on with the disease. 

Q. I believe you testified there was an outbreak in the 
United States—the last outbreak was in 1929? 

A. Yes. 

Q. What was the order of magnitude of the damage 
sustained by that outbreak, if you know, Doctor? 

A. This was not an extensive outbreak, it was confined 
to California. I am not able to give you—I am sorry—the 
cost estimate as to what this entailed, nor do I know now, 
without referring to the record, the number of animals that 
were destroyed. 
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I do have information, however, if you are trying to get 
an estimate as to the possibility of what such an outbreak 
ean cost. I have information here in reference to the recent 
outbreak in Mexico in which the United States cooperated 
in the eradication. 

Q. For the benefit of the Court’s information, approxi- 
mately what was the expense in eradicating hoof and mouth 
disease in Mexico? 

A. This eradication campaign required six years. The 
Department of Agriculture cooperated with the Govern- 
ment of Mexico and the expenditure of monies by the 
United States was approximately 135,000,000, net. 

[53] Q. Did the United States pay the total bill for the 
eradication of the disease in Mexico? 

A. No. The Mexican Government assumed part of the 
cost. 

Q. Doctor, if you know, how was hoof and mouth dis- 
ease introduced in Mexico? 

A. In 1946 the Mexican Government imported a number 
of bulls from Brazil, a rather large number, Brazil being 
a country where they had foot and mouth disease. 

So far as we know none of the bulls showed any symptoms 
of foot and mouth disease when they were inspected or pur- 
chased in Brazil or during shipment or during quarantine in 
Mexico. 

It was generally agreed that there was a carrier among 
these animals. 

‘And then—following an eradication campaign—foot and 
mouth disease re-appeared in Mexico in 1953, nearly twenty- 
two months after a previously observed case in that coun- 
try. 

During all that period of time livestock in the area were 
subjected to repeated inspections by representatives of 
the Mexico-United States Foot-and-Mouth Disease Commis- 
sion. 

In the immediate area where the disease recurred in 
1953 there had been no evidence of the disease for at [54] 
least three years. The concensus of the Department— 
shared by professional people of standing outside the De- 
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partment—was that the outbreak in 1953 in Mexico was 
caused by a carrier animal. 

Q. At present is there any incidence of hoof and mouth 
disease in the North American continent? 

A. No. 

Q. That is, Canada, Mexico, and the United States? 

A. Neither Canada, Mexico, and the United States. 

Q. Doctor, it has been brought out by plaintiff that there 
was some sort of a certificate which pertained to the two 
giraffes in question to the effect that they were free from 
disease. I think it was supposedly issued by a man to whom 
you are officially the superior—Mr. Swindle. 

Do you have any knowledge of the certificate to which 
counsel has referred? 

A. Doctor Swindle is our inspector for or in charge of 
New York; he is also the Superintendent of the quarantine 
station. I have no knowledge of the certificate which he 
issued or to whom he issued it, or why. 

Q. The certificate—as referred to in the complaint—was 
to the effect that the two giraffes imported on September 
24, 1956, are retained for technical reasons, and to the 
best of his knowledge and belief are in excellent [55] health. 


[56] By Mr. Ryan: 


Q. Doctor, even if such a certificate pertained to the ani- 
mals in question, is it your testimony that it is still the 
Secretary’s policy under the regulations and the statute to 
require that they go to an approved zoo? 

A. Yes. 

Q. Then your interest is not confined to animals which 
are evidently diseased? 

A. Our interest is confined to animals which may be dis- 
eased, despite—— 


The Court: That is what I want to get at. 

Here these animals are free of disease, apparently. Are 
they susceptible to this disease in some distant future be- 
cause they came from a community which was infected with 
this disease? Is that what you mean? 
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The Witness: That is right, Your Honor. I will be 
happy to explain that. 

The Court: I want to know why it is you want to keep 
this string on them. 

The Witness: Because these animals may be [57] car- 
riers of foot and mouth disease. There is considerable 
evidence throughout the world that animals having been 
exposed at one time to disease or at one time having had 
the disease may continue to remain to be carriers and at 
sometime may transmit this disease to other animals—other 
susceptible animals. 

This is the reason why the Department maintains re- 
strictions on them following their release from quarantine. 

The Court: Then they may be carriers but they are not 
in your opinion likely to come down with the disease them- 
selves? 

The Witness: They may not come down themselves in 
my opinion. They may not, but they may transmit the 
disease from other animals. What we refer to as inap- 
parent carriers or recovered carriers. 


Mr. Ryan: What Judge McGuire referred to at the hear- 
ing on the preliminary injunction as sort of similar to 
typhoid or malaria. They could be carriers—I understand 
they could carry this germ for years—this virus, rather— 
before it is disclosed. 


By Mr. Ryan: 


Q. Doctor, for the Court’s benefit will you please explain 
why you will let animals of this nature go to an approved 
public zoo rather than a private zoo and also whether there 
are approved public zoos and public zoos? 

[58] The plaintiff has made the contention that there is a 
discrimation as between public zoos and private zoos. 

A. In determining whether imported animals are eligible, 
in the opinion of the Department of Agriculture, as possible 
carrier-animals now to go to an approved public zoo, the 
Department carefully weighs all pertinent factors relating 
to the public zoo which has been designated for the receipt 
of these animals. 
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Such review takes into account essential factors such as 
close confinement of the animals, daily supervision under 
veterinarians which many of these zoos employ on an annual 
basis, cooperation by the public zoos with State and Fed- 
eral officials, particularly in this respect, that they would 
immediately report to such State and Federal officials any 
unusual diseased conditions that might be found in those 
ZOOS. 

Probably under this scrutiny or examination of eligibility 
all public zoos would not be eligible or declared to be 
eligible to receive imported wild ruminants. 

Q. Doctor, if these animals were sold to an approved 
public zoo and—as plaintiff’s counsel has mentioned—they 
were sold out the back door to a traveling circus, what 
would be the effect of the Department’s evaluation of 
that zoo? 

A. This particular zoo, of course, would then no [59] 
longer be eligible to receive imported animals. I am cer- 
tain that we would not—in view of this past experience 
with them, and based on this action—issue a permit to such 
a ZOO. 

Q. In other words, it is your testimony they would be 
removed from the approved list? 

A. Yes. If we may refer to an approved list. 

I think that we may go astray a little bit by referring to 
an approved list of zoos, because each time a request for 
an import permit is received all conditions are weighed, 
including the final destination of the animal. 

Q. Then the approval is based on an ad hoc evaluation 
of the zoo applying for the animals? 

A. Yes: Rather than the maintenance of an approved 
list. 

Q. Doctor Heemstra—— 

The Court: You will not allow another animal to go to 
a zoo which circumvented your regulation by simply acting 
as a conduit to a private zoo, will you? 

The Witness: No, sir. 

The Court: Then that would be proscribed, wouldn’t it, 
that kind of a zoo—— 
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The Wrrness: Yes. : 
The Covurr: —that did that sort of thing? 
The Witness: That one would. Yes. 

The Court: That is what I mean. 


ae ° e & 
[60] Cross-EXAMINATION. 


By Mr. Tucker: 


[65] Q. Was there a quarantine period long enough to 
assure freedom from disease? 
[66] A. I think it was. 

Q. Why is our quarantine period not long enough to 
assure freedom from disease? 

A. I do not think the condtions in regard to these two 
giraffes presently: 

Q. I am not talking about distinctions of public and 
private zoos. 

A. The assurance, I think, in respect to these two 
giraffes is no different than the assurance we have for the 
two giraffes that have already left the quarantine section. 

Q. Do I correctly understand you, sir, then, that those 
other giraffes are in the same category with ours, not con- 
sidering public or private zoos? 

A. We believe that at the present time in so far as 
their health status is concerned, yes, there is no difference 
at the present time. 

Q. Then why would those animals—those giraffes—that 
you released to public zoos be any less diseaseless than 
ours? 

A. Well, now we are discussing the word ‘‘assurance.”’ 
I am afraid that we may be—there may be some misunder- 
standing as between you and me as to what we mean by 
assurance. That does not mean that we have complete 
and absolute confidence that these animals have no disease 
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[67] of any kind whatsoever and that they: are -not 
carriers but we are reasonably certain or we have rea- 
sonable confidence that for all intents and pUTpOses) and 
to all appearances they are healthy. 


[69] The Covrr: What do you mean by saying, Doctor, 
that this has not been investigated, this zoo has not been 
investigated? 

The Witness: Your Honor, the permit was issued with 

the understanding that these animals were to be released 
to an approved zoo. At the time the permit was issued,. 
the zoo to which these animals were to be consigned had 
been named by the importer. 
[70] In line with departmental policy—which has been 
established for many many years—it has for all these 
years been the policy to permit wild ruminants from foot 
and mouth diseased infecting countries to be consigned 
only to certain public zoos which meet rigid requirements of © 
the Department of Agriculture for the handling and con- 
finement of animals. 


[98] Wednesday, February 20, 1957. - 
* ee @ & eS 


[104] Thursday, February 28, 1957.: 
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(110] FurtHer Direct EXAMINATION. 


By Mr. Ryan: 


Q. Doctor Heemstra, as a result of the prior hearing in 
this case, did you not make an inspection trip of the plain- 
tiff’s zoo, Africa, U.S.A. 

A. I did. 

Q. Who accompanied you on that trip, Doctor Heemstra? 

A. Doctor T. H. Reed, who is acting director of the Na- 
tional Zoological Park in Washington, D. C., and Doctor 
T. H. Applewhite, who is federal veterinarian in charge 
of the Department’s disease control activities in Florida. 

Q. Doctor, how long have you held this present adminis- 
trative position in which capacity you inspected the zoo? 


[111] Q. How long have you been acting chief of the divi- 
sion in which capacity you would determine what permit 
would issue or would not issue to an importer of wild 
ruminants? 

A. I have assumed those responsibilities and have been 
responsible for such work for about five years, since 1952, 
when I became employed by the Animal Inspection and 
Quarantine Branch. 

'Q. In the past, in ruling on what permit should issue, 
what considerations or what inspection was made by your 
department? 

A. No inspection was made. 

Q. On what basis was a determination of eligibility for 
the permit made? 

A. Permits were issued on the basis that following re- 
lease from quarantine of the imported wild ruminants, that 
they would be consigned to a zoo under acceptable govern- 
mental control. 

' Q. Was there any requirement, administratively, that the 
applicant set out his qualifications for a permit? 

A. There was not. 

Q. As a matter of fact, in passing on applications for 
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permits, was it your custom to review the status of the 
applicant from either the application or from other data? 
A. That is correct. 
Q. What other data would you consult? 
[112] A. Most of the zoos to which the department has 
issued permits for wild ruminants are members of the 
Zoological Park and Aquarium Association. 


The Courr: Members of what? 

The Witness: Members of an association of the Zoologi- 
eal Parks and Aquariums. And in the publication put out 
by the association, they list the name of the zoo, the di- 
rector, the affiliates who aid and assist the zoo in obtaining 
animals, and the type of governmental supervision—by 
and large whether it is municipal, state, or federal, or gov- 
ernment. 


By Mr. Ryan: 


Q. Are only public zoos listed in this publication? 

A. No, there are a few of the more prominent private 
zoos also listed in the publication. 

Q. Is there a characterization in the publication of the 
nature of the zoo? 

A. Yes, they are listed in this publication as private zoos. 

Q. Is this organization in any way answerable to the fed- 
eral government? 

A. No, it is not. 

Q. To your knowledge is it a profit corporation or a non- 
profit corporation? — 

A. It is a non-profit organization or association so far 
as we know. 
[113] Q. Do you happen to have the publication of the 
association with you, doctor? 

A. Yes. 

Mr. Ryan: Your Honor, I would like to have this marked 
for identification. 

The Deputy CuerKx: Defendant’s Exhibit Number 1 
marked for identification. 


(Publication, Zoos and Aquariums, was marked Defend- 
ant’s Exhibit No. 1 for identification.) 
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By Mr. Ryan: 


Q. Now, I hand you defendant’s Exhibit No. 1. Would 
you identify that for the Court? 

A. This is the publication which I had on my desk and 
which I use in determining what zoo is public or private, 
and in determining the responsible governmental agency, 
the director, the location of the zoo, and other pertinent 
data. 


Mr. Ryan: Your Honor, I would like to offer that in evi- 
dence. 

Mr. Tucker: I haven’t any objection. 

The Court: It will be received. 


(Publication, Zoos and Aquariums, previously marked 
Defendant’s Exhibit No. 1 for identification, was received 
in evidence.) 


Mr. Ryan: Thank you. 

[114] The Courr: You have seen it? 
Mr. Tucker: No, sir. 

The Court: All right, you may proceed. 


By Mr. Ryan: 


Q. Is there any other publication which you use as 
reference in determining the status of zoos when you are 
considering issuance of permits, Doctor Heemstra? 

A. Yes, insofar as publications are concerned, we have 
a publication by the American Association of Museums, 
which is titled ‘‘Zoological Parks, Aquariums and Botani- 
cal Gardens.’’ 

This publication contains information about many of 
the zoos with which the Department of Agriculture has 
dealt in the issuance of permits. 

The information contained therein is in some respects 
somewhat similar to the information contained in the pub- 
lication previously referred to, in that it lists the date the 
zoo was established, whether it is owned by the City, or 
whether it is under the control of the City, or whether it 
is under the control of the State or the County. It de- 
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seribes the zoo, the extent of it, the number of animals, and 
something about its methods of operation. 

Q. Do you have a copy of that there? 

A. Yes. 


Mr. Ryan: Your Honor, I would like to have this marked 
for identification. 
[115] The Deputy Crerx: Defendant’s Exhibit Number 
2 marked for identification. 


(Publication of American Association of Museums, titled 
‘*Zoological Parks, Aquariums and Botanical Gardens,’’ 
was marked Defendant’s Exhibit No. 2 for identification.) 


By Mr. Ryan: 


Q. Ihand you defendant’s Exhibit Number 2 marked for: 
identification. Is this the publication to which you have 
just alluded in your testimony? 

A. It is. 


Mr. Ryan: Your Honor, I would like to offer that in evi- 
dence. 

Mr. Tucxer: No objections, although I have not seen it. 

The Court: Give him an opportunity to see it. 

Mr. Tucker: I would like to say I wonder if they have a 
copy later than 1932? 


By Mr. Ryan: 


Q. Is there a copy later than 1932? 
A. So far as we know, this publication has not been re- 
issued since 1932. 


The Court: It will be received. 


[118] Q. Doctor, I understand from your testimony up to 
now, that in considering an application for a permit for 
importation of wild ruminants, you consider the facts de- 
tailed in the application itself and these two publications? 
[119] A. Yes, sir. 
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Q. To your knowledge and to the best of your recollec- 
tion, was there any characterization of plaintiff’s zoo in 
the recent application for a permit? 

A. The plaintiff has not requested a permit for the im- 
portation of these particular ruminants under question at 
the present time. 

Q. Well, in the application pertaining to the ruminant, 
which is in Clifton, New Jersey, and is the subject of this 
suit, what investigation was made by your Department? 

A. The investigation disclosed that Africa, U. S. A., is 
a privately owned and operated institution. 

Q. At the time that the permit was issued, doctor, did 
the Department know that this animal was going to Africa, 
U.S. A.? 

A. It did not. 

Q. Would the Department have issued a permit had it 
known it was going to eventuate in Africa, U. S. A.? 

A. No, the Department would not have issued the permit. 

Q. And upon what do you base that statement? 

A. The permit, which was issued for the giraffes in 
question, was issued conditionally that following their 
release from quarantine at the Clifton, New Jersey, quar- 
antine station, they would be consigned to a zoological 
park under acceptable governmental control. 

Q. Doctor, I want to clear up one point: How long have 
[120] you been acting chief of the Animal Inspection and 
Quarantine Branch or Division in the Department of Ag- 
riculture? 

A. I have been acting chief of the Animal Inspection and 
Quarantine Branch since October of 1956. I would like to 
add, in order to clarify the record, that on February 21 
just past, there has been a reorganization within the Agri- 
culture Research Service of the Department of Agricul- 
ture. The Animal Inspection and Quarantine Branch has 
been changed, to Animal Inspection and Quarantine Di- 
vision, and I was named director of that division. 

_ Q. Doctor, were you directly responsible for the issu- 
ance of import permits for wild ruminants prior to the 
date that you became acting chief? 
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A. Yes. 

Q. And that would be for how many years? 

A. That was almost from the time that I first became 
associated with the Animal Inspection and Quarantine 
Branch, which was in July of 1952. 

Q. During that time have you had any occasion to ex- 
amine applications submitted by the plaintiff in which he 
has characterized his establishment, Africa, U. S. A.? 

A. I have. 

Q. Do you recall in what manner plaintiff described his 
premises to you? 

A. The plaintiff in his application for a permit to 
[121] import wild ruminants, from a perusal of the file, 
showed this establishment to be a privately owned and op- 
erated establishment. 

Q. Did you for the Department in any way communi- 
cate with the plaintiff and advise him that he would not be 
entitled to a permit by virtue of the fact that his zoo was a 
private establishment and not under government control or 
supervision? 

A. In order for me to answer that question correctly 
and to clarify any misunderstanding in testimony that I 
have previously given, the application by the plaintiff for 
a permit to import these wild ruminants was before I was 
connected with the Animal Inspection and Quarantine 
Branch. However, I am familiar with the file of corre- 
spondence which related to this request for a permit. 

Q. From your familiarity with that file, doctor, has the 
plaintiff submitted any information which would show that 
there was a change in the status from what he had orig- 
inally described to the Department? 

A. No, he has not. 


Mr. Ryan: Your Honor, I have the official file here. I 
thought if the doctor might need it to refresh his recollec- 
tion I would tender it to him. 

The Court: Well, wait until he sees he needs it. 
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By Mr. Ryan: 


Q. Doctor, as a result of the inspection which you have 
made recently because of this case, what is your official 
[122] determination with respect to whether or not the 
plaintiff’s establishment should be entitled to a permit for 
the importation of wild ruminants? 

A. The determination is that the permits for the im- 
portation of wild ruminants to the plaintiff’s privately 
owned and operated zoo should be denied on the grounds 
that they are not under acceptable governmental control. 

Q. Now, did you make an investigation of the assertion 
that there was either state or municipal control of the 
establishment? 

A. I did. 

Q. What was your conclusion as to the amount of munic- 
ipal regulation? 

A. The conclusion as to municipal supervision is that 
there is practically none, or I should say none insofar as 
the Department understands governmental control. } 

Q. Were you directed to any specific ordinance of the f 
City of Boca Raton with respect to the allegation that ) 
there was municipal regulation? 

A. Yes, we have a copy, or a copy of the ordinance of the 
City of Boca Raton has been called to my attention. 

Q. Do you have a copy there? 

A. I have this copy here. 

Q. Could you indicate to the Court that section to which 
your attention was directed as being the section which 
purportedly [123] gives the control or supervision nec- 
essary? 
A. It was section 5-1 in Chapter 5 which relates to ani- 
mals running at large being prohibited. 
—Q. Well, doctor, to cut it short, in other words, what led 
you to a determination that the type of effective super- 
vision or control was not provided by that ordinance? 

A. A perusal of the ordinance pertaining to the operation 
of the zoo led me to the conclusion that the City of Boca 
Raton does not exercise any supervisory control over the 
establishment known as Africa, U. S. A. 


a ae ee i 
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Mr. Ryan: Your Honor, I would like to have this marked 
for identification. 


The Deputy Cierx: Charter and Code of Ordinances, 
Boca Raton, Florida, defendant’s exhibit number 3 marked 
for identification. 


(Charter and Code of Ordinances, Boca Raton, Florida, 
was marked Defendant’s Exhibit Number 3 for identifica- 
tion.) 


Mr. Ryan: I would like to offer that in evidence. 
Mr. Tucker: No objection. 
The Court: It will be received. 


(Charter and Code of Ordinances, Boca Raton, Florida, 
previously marked Defendant’s Exhibit Number 3 for 
identification, was received in evidence.) 


[124] By Mr. Ryan: 


Q. Doctor, with respect to the quantum of governmental 
control from the State viewpoint, were you directed to any 
control or supervision which the State of Florida purport- 
edly exercised? 

A. I was led to believe that the State of Florida exer- 
cised a measure of control over Africa, U. S. A., and ac- 
cordingly directed Doctor Applewhite, federal veterinarian 
in Florida, to contact the State veterinarian of Florida, Doc- 
tor Campbell, in Tallahassee, in order to elicit from him 
information as to the type of control that the State main- 
tained over Africa, U.S. A. 

Q. What was the result of that inquiry? 

A. The result of the inquiry was that the State of Flor- 
ida stated that they did not have direct supervision over 
the operation of Africa, U. S. A. If I may continue, the 
State of Florida does maintain control over this establish- 
ment in the event that a contagious or infectious disease 
should break out on the premises. This is the same type 
of supervision they would maintain over any premises on 
which animals are maintained in the event such outbreak 
should occur. 
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Q. How does that type of control, doctor, differ from 
the type of supervision or control that the Department 
would have in respect to these zoos? 

A. In respect to the zoos to which the Department has 
[125] issued permits for the importation of wild ruminants, 
we have by and large a governmental agency or a body of 
public officials maintaining control or supervision over the 
operations of the zoo. The zoo is responsible to this body 
of public officials. 

~Q. Why does the Department particularly want a public 
body or public officials to be responsible? 

A. Well, in the first place when an animal is released from 
quarantine to go to a public zoo under acceptable govern- 
mental control, we expect that animal to remain in this zoo; 
not to be moved therefrom; not to be exchanged or sold 
without consent of the Department. 

This is part of the condition under which the animal was 
permitted entrance in the first place. 

We feel that in having an animal in such a public zoo, 
that irregularities in handling are avoided. There is a 
body which has a sense of public responsibility for the gen- 
eral welfare, which may not be inherent in a private zoo. 

There is a continuity—the zoo maintains operations year 
after year in more or less the same manner. And in the 
event there were irregularities, which had occurred or which 
were about to occur, we would be in a position to deal with 
what we believe to be a responsible public body in bringing 
this to their attention and instituting corrective measures. 

Q. In other words, doctor, is it your testimony that you 
feel that the Department can achieve a greater degree of 
[126] regulation if the zoo is supervised or controlled by a 
public body rather than by a private owner? 

A. We believe we can, yes. 
 Q. Now, directing your attention to the plaintiff’s par- 
ticular establishment and callling to your attention the 
statute of the State of Florida—I think it’s Section 585 of 
Title 17—to which plaintiff’s counsel has referred, do you 
feel that the Department of Agriculture would have the 
requisite public supervision or control element present in 
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respect to plaintiff’s zoo under that statute of the State 
of Florida? 

A. No, we do not believe that we will have the type of 
control under that statute, which the State of Florida has, 
which we have come to expect in the operation of the public 
zoos where heretofore we have permitted animals to go. 

Q. Are there any other zoos in the State of Florida which 
you would list as approved public zoos to which you have 
or would accord a permit for importation of wild rumi- 
nants from infected areas? 

A. I know of two. There may be others. There is a zoo 
in Jacksonville, Florida, which we have not dealt with to 
my knowledge, which I understand is owned and operated 
by the City of Jacksonville. 

We have the Crandon Park zoo in Miami, which is op- 
erated by the Dade County authorities, Dade County, State 
of Florida. 

[127] Q. Could the latter zoo, to your knowledge, have 
any wild ruminants of this nature permitted? 

A. Yes. 

Q. What is the additional element of control or supervi- 
sion which is present with respect to that zoo, which would 
not be present with respect to plaintiff’s establishment? 

A. With respect to the Crandon Park Zoo, the Depart- 
ment in its dealings in the event irregularities occurred, 
or the zoo should become dissolved for any reason and it 
would be necessary to make some disposition of the animals, 
for which we had previously issued permits, we would be 
dealing with Dade County authorities. 

Q. How would you have knowledge, if there was to be any 
dissolution or any so-called irregularities occurred? 

A. I am certain that the Department would be notified 
that this zoo was to be dissolved and this would be brought 


to our attention. 
Q. Would you have such assurance were this a private 


z00? 
A. I do not believe that we would have that assurance, 


although I do not say that it would not be given to us. 


Mr. Ryan: No further questions. 
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FurRTHER CROSS-EXAMINATION. 


By Mr. Tucker: 


* a * * * 


[135] By Mr. Tucker: 


Q. Doctor Heemstra, in order to have acceptable govern- 
mental control, does a zoo have to be actually owned or 
operated by a State or a municipality? 

A. It does not. 

Q. Does it have to be owned or operated by a society or 
a foundation? 

A. No. 

~Q. Would you tell me what zoos there are other than in 
those four categories? 

[136] A. The four categories then being municipally 
owned and operated, federal owned and operated, owned 
and operated by a zoological society —— 

Q. Wouldn’t that be a society? 

A. —which derives its powers and its authorities from 
the City government. And then we can have zoos owned 
and operated by a County government. 

Q. Well, wouldn’t ‘‘County’’ come under the heading of 
municipalities? 

A. It would be similar, yes. 

| Q. Then, I ask you the same question: Do we have zoos 
owned by others than state, federal, municipalities, coun- 
ties, societies, or foundations? 

A. Yes, and we have in addition to that zoos owned by 
private individuals. 

- Q. What zoos owned by private individuals do you per- 
mit to import wild ruminants? 

A. The Department’s policy-——— 


The Court: Just answer the question. 


By Mr. Tucker: 
Q. Answer the question. 


The Court: Answer the question. 
The Wrrness: None. 
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By Mr. Tucker: 


Q. In other words, you draw a distinction between a 
[137] public and a private z00? 

A. We do, yes. 

Q. What governmental agency is connected with a so- 
ciety? 

A. The city government in most instances, as I under- 


stand it. 
s * * * + 


Q. Then, no governmental agency actually controls a 
society or foundation? 

A. No, I don’t think that they do, and yet I would say 
[138] that the society is responsible to the city. 

Q. Would you say that our private zoo is not responsible 
to the State of Florida? 

A. Yes and to the City of Boca Raton. 

Q. Well, then, give me the distinction as to the respon- 
sibility of our private zoo to a government and the 
distinction between a private society or foundation to a 
government. 

A. Well, I think the distinction is that in the zoo owned 
by the plaintiff there is no direct supervision, as I under- 
stand it; and, as I brought out in the affidavit, that is a mer- 
chant’s license which is no different, I think, than a license 
to operate a restaurant or many other activities for which 
such licenses are usually issued. 


[142] Q. Doctor Heemstra, I believe you testified earlier 
that the animals, which are received by societies and foun- 
dations, are controlled by the Department and they cannot 
sell them and so forth without your permission? 

A. We obtain an agreement from the zoo to which the 
animals go, that they will not sell, exchange, or otherwise 
move the animals without the consent of the Department. 

Q. Are these animals normally located within a State as 
distinguished from the zoo in Washington? 

A. Yes, they are. 


Mr. Tucker: I have no further questions. 
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REDIRECT EXAMINATION. 


By Mr. Ryan: 


* * & * * 


[144] Q. Now, Doctor Heemstra, I want to clarify for 
the Court these two things: Is there, first, any form of 
affirmative municipal regulations of the plaintiff’s zoo, 
which the Department considers the requisite supervisory 
control in a public body that they want before they issue 
a permit? 

A. No, there is none. 


Q. All right, describe to the Court the nature of this 
so-called license which the City of Boca Raton has issued to 
the plaintiff. 


A. Well, the license, which the plaintiff zoo has from 
the City of Boca Raton, as I interpret the statute, is a 
merchant’s license. This is no different than the license 
which is issued for any kind of establishment operating in 
the City, a dance hall, restaurant, or bowling alley, or what 
[145] have you. It is not for the operation of the zoo 
under a type of control whether they maintain supervision 
over the zoo and control over what happens at this zoo. 

' Q. Under that license, doctor, has your research dis- 
closed to you who is the licensing board or who is responsi- 
ble for supervision of these items like dance halls and zoos, 
which are licensed pursuant to it? 


A. I think this is done under a committee, or officials 
appointed by the city council consisting of the councilmen, 
consisting of the town clerk or it could consist of the 
Chief of Police or any number of people like that who 
would maintain supervision over establishments operating 
by authority of the City of Boca Raton. 


Q. It is your testimony it could be the Chief of Police, 
the town clerk and councilmen and other citizens? 
A. Yes. 
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Q. Is there any specific qualifications that they have— 
qualifications for supervising zoos? 

A. No, that wouldn’t be considered a qualification for 
supervising z00s. 

Q. Would you say then it’s a negative type of regulation? 

A. It is definitely a negative type. 

Q. Is the type of regulation which the Department wants 
an affirmative type? 

A. That is correct. 

[146] Q. Does this type of license suffice for the affirma- 
tive type of control or supervision the Department re- 
quires? 

A. No, it does not. 

Q. Turning attention to the State statute, which counsel 
has quoted to you, particularly the language of 585 to the 
effect that the State may cooperate with the federal govern- 
ment. Is this provision that the State may cooperate—is 
this permissive provision the type of affirmative control in 
a State organization that your Department would require? 

A. No, this is not the type of cooperation with the State 
that the department requires in their control over the 
operation of zoos. 

Q. Is that cooperation defined in that statute confined 
merely to the eradication of disease among animals? 

A. No, it names specific diseases, as I previously testi- 
fied, tuberculosis, tick fever and others. 

Q. My question is, is it confined to eradication? 

A. Yes, it is. 

Q. Any other supervisory control measures encompassed 
in that section? 

A. No. No there is none. 


Q. Is there any affirmative element of supervision by 
their State of this zoo? 


A. No. 


Q. Now, what kind of supervision does the Department 
[147] want of a zoo wherever they replace animals from 
infected areas? 


A. Will you state your question again. 
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Q. Well, in other words, what type of supervision do 
you require? The counsel has shown you different kinds of 
what I might characterize as negative supervision. Now, 
for the benefit of the Court, what type of supervision or 
control does the Department of Agriculture want before 
they will issue a permit of that nature? 

_ A. The Department wants a positive type of supervision 
and control. We want the type of supervision and control 
which accepts a public responsibility. I believe that we find 
such responsibility inherent in City governments and 
County governments and State governments where the 
City or the County or the State, or the federal government 
in the case of the Washington zoo, exercises direct control 
over the zoo. 

Q. Is it your purpose to have then a public body answer- 
able to the public for the maintenance of a z00? 

_ A. That is exactly what the Department is looking for, 
a public body which is answerable to the public and which 
has a sense of public responsibility. 

- Q. Now, would either of these ordinances of Boca Raton 
or the State’s statutes of Florida provide the continuing 
affirmative control which the Department needs and wants? 

A. No, the Department feels that this is not the type of 

supervision, not the type of control, that we are looking 
[148] for. 
- Q. The last exhibit that counsel handed you was a letter 
from Doctor Campbell. Now, in your dealings with Doctor 
Campbell with reference to this case, has it been your im- 
pression, number one, the State of Florida will supervise 
this zoo within the meaning of the supervision or control 
which you require? 

A. No, in reading Doctor Campbell’s letter I see that 
he intends to exercise no control over the zoo whatsoever. 

Q. In reference to these societies, doctor, is it true that 
these societies and foundations operate pursuant to a 
charter? 

A. Yes. My understanding is that they are incorporated 
under the laws of the City or under the laws of the State. 
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It is a charter organization, an incorporated charter organ- 
ization. 

Q. Now, do you feel that it is by virtue of the fact that 
they are chartered that there is an answerable public re- 
sponsibility ? 

A. Oh, there definitely is, yes. 

Q. Do you feel that there would be an answerable public 
responsibility on an establishment such as the plaintiff has 
here? 

A. No, I can’t see where there would be. 

Q. Now, in zoos which you would have approve and which 
have this element of control or supervision, is it not true 
that you [149] have immediate notice if anything should 
go wrong with any animals? 

A. That is correct. 

Q. Is it not true that if the zoo is acting improperly you 
can bring to bear political forces which will bring manda- 
mus quo warranto to remove the public body? 

A. Yes, we can. 

Q. Wouldn’t the same thing be true of the plaintiff’s zoo? 

A. No, it would be different. 

Q. What could you do if the plaintiff chose to hide the 
fact that one of his animals was diseased? 


A. There is nothing we could do. 


Now, it has been brought out in testimony previously that 
the veterinarian who inspects the zoo has a public respon- 
sibility. I have testified that the veterinarian realizes his 
public responsibility. But he may not be there to see when 
something happens, and he would only act in case something 
happens. 


Q. A veterinarian would have to be called if a particular 
animal was diseased? 


A. That is correct. 

Q. Is it not true on this wide expanse of several hundred 
acres that animals that are diseased might be secreted and 
the veterinarian might never even see them? 

A. That is possible. 
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[150] Q. Now, if there was the requisite elémént of con- 
trol or supervision which you desire, could that situation 
be remedied or prevented? 

A. Yes, the Department would have recourse to go to 
the public governing body and say here is a situation which 
we don’t like and we would like for you to do something 
about this. 

Q. Starting from the beginning, would there be more of 
an opportunity that you would have notice of it? 

A. I am sure that we would, yes. 

Q. Why, specifically? 

A. Because first of all there is a public responsibility 
inherent in the people who are operating this zoo. They are 
operating first of all under the City or the State municipal 
control and they are directly answerable to them, and they 
would immediately report to the governing body. 

Q. Is it your point that they would have a continuing af- 
firmative duty of supervising of the whole zoo? 

' A. Oh yes, this would be continuous and this would be 
the entire operation of the zoo. 


Mr. Ryan: No further questions. 
RECROSS-EXAMINATION. 


By Mr. Tucker: 


Q. You said something, Doctor Heemstra, that this co- 
operation with the United States was sort of a negative 
way, or something to that effect—I am not certain of your 
language. 

[151] A. You mean the cooperation between the State 
and the Department? 

Q. Yes, sir. 

A. No, it is not a negative cooperation. It is a positive 
cooperation when we are dealing with a specific disease. 

Q. Now, I read you 585.11, which says, ‘‘Cooperation 
with the United States Authorities.’’ 

‘<The Board may cooperate with, one, the authorities of 
the United States in the enforcement of all acts of Congress 
for the control, prevention, suppression, and extirpation 
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of contagious, infectious, and communicable diseases af- 
fecting domestic animals or cattle, and in connection there- 
with,’’ et cetera. 

Well, I read that, sir, to mean that they can suppress, 
control, and do most anything with contagious and infec- 
tious diseases. 

A. You mean the State of Florida may cooperate with 
the Department in that respect? 

Q. You may cooperate with them and vice versa. 

A. And we may cooperate with the State of Florida in 
that respect; that is absolutely correct. 

Q. It is certainly not a negative approach then, is it? 

A. It is not negative in that respect. It is a positive ap- 
proach in that respect, but first of all Congress must appro- 
priate money which enables the Department of Agriculture 
[152] to cooperate with the State of Florida in the extirpa- 
tion of diseases. 

Q. Now, you said just a moment ago that you would be 
probably better informed of a disease from a society then 
you would the plaintiff’s zoo. Who would give that infor- 
mation to you? 

A. The people to whom we have given the permit in the 
first place, the director of the zoo. 

Q. Now, would the director of a zoo know foot and mouth 
disease when he saw it? 

A. Not all directors. Some directors would, yes. 

Q. Well, do they have veterinarians? 

A. By and large most of the zoos to which we have issued 
permits have a veterinarian on the premises all the time 
or they have made arrangements to have veterinarian super- 
vision on a retainer basis. 

Q. In other words, similar to ours. 

A. Yours is on a call basis. 

Q. Would that veterinarian of the private society be 
under the same obligation to report to the State of Florida 
that ours would? 

A. Oh, yes. 

Q. You would get notification? 

A. Private and public veterarians all report to the state 
and federal authorities any diseased condition which in 
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[153] their opinion is dangerous and which is determined 
to be a contagious and infectious disease, a reportable 
disease. 

Q. Now, your affidavit that you filed says in effect that 
the plaintiff’s zoo meets all of your qualifications other 
than governmental control? 

A. That is correct. 


Mr. Tucker: That is all the questions I have, sir. 
Mr. Ryan: I just have one question, Your Honor. 


FurRTHER REDIRECT EXAMINATION. 


FurTHER RECROSS-EXAMINATION. 


[154] The Courr: Let me ask you a few questions. 

The Witness: All right. 

The Courr: Now, you don’t entertain the idea that you 
have any powers except those that are granted to you by 
Congress, do you? 

[155] The Witness: No, our powers are derived from the 
Congress of the United States. 

- The Court: And you rely then on 21 U;S. Code, Section 
111, which reads: 

_ “The Secretary of Agriculture shall have authority to 
make such regulations and take such measures as he may 
deem proper to prevent the introduction or dissemination 
of any contagious, infectious, or communicable disease.’’ 

The Wirnesss: Yes. 

The Court: You rely on that? 

The Witness: That is correct. 

The Cover: Now, you don’t believe you have any au- 
thority except what is derived from that statute and except 
to do those things which will implement that statute; isn’t 
that correct? 
| The Wirness: Yes, that is my understanding. 

The Court: Now, you have made a distinction between 
public and private zoos. 
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The Witness: Right. 

The Court: And, as I understand it, if a zoo is a public 
zoo the permit would be issued forthwith. 

The Witness: Not immediately. 

The Courr: Well, would you make any investigation of 
the institution if it was a public zoo? 

The Wirness: We have relied on our knowledge of the 
[156] public zoos as to the type of government control as 
set forth in publications which we have used in determining 
the status of those zoos. 

The Courr: Are those the publications which have been 
received in evidence? 

The Witness: Yes, those are the publications which have 
been presented here. 

The Court: So if you looked at those publications and 
there was nothing in the publications to indicate to the con- 
trary, a permit would be issued to a public zoo named 
therein, without any further investigation? 

The Wirness: Yes. I may add something Your Honor, 
that we have a backlog of information in the Department 
contained in the issuance of many permits, and much in- 
formation furnished by the zoos themselves in their letters 
of application for a permit. 

The Court: So you would take that into consideration? 

The Witness: And we take that in consideration. 

The Court: Along with the others? 

The Witness: Along with the information such as we 
have. 

The Court: Now, do I understand that under no cireum- 
stances would you issue a permit to a private institution? 

The Witness: That has not been the policy heretofore 
in the Department. 

[157] The Court: What has not been? 

The Witness: To issue a permit to a privately owned 
and operated zoo not under acceptable governmental 
control. 

The Courr: And how do you reach the conclusion that 
that kind of a regulation prevents the introduction or dis- 
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semination of contagious, infectious, or communicable 
diseases? 

The Witness: Well now, these animals—— 

The Court: That is what I want you to answer now, 
without any departmental language, but I want you to come 
right to the point on it. 

The Witness: I will do it as simply as I can. 

The Department considers these animals potential car- 
riers of disease, despite the fact that at the time of release 
they appear to be in good general health. They come from 
a foot and mouth disease infected country and may be 
potential carriers. 

The Court: That doesn’t answer the question. Read it 
to him. 


(Question read by reporter.) 


~The Covurr: Do you know what ‘‘that kind of a regula- 
tion’’ refers to? If you don’t, say you don’t and I will ex- 
plain it to you. 


The Wirwness: All right, I would appreciate your expla- 
nation. : 


The Court: A regulation which permits the animals to 
[158] be released only to public institutions. Do you under- 
stand the question? 

The Witness: Yes, I do. 

The Covrt: All right. 

The Witness: All right, we believe that this controls the 
dissemination of disease because the animals are main- 
tained under a type of governmental control and super- 
vision on which we have reliance and on which accepts a 
public responsibility to prevent the dissemination of those 
diseases. 

This is the basis on which we have issued the permits, 
to begin with, in the belief that this controls diseases in 
these animals which are potential carriers. 

' The Court: You think, then, that there is a greater in- 
tegrity, a greater responsibility, a greater reliability in a 
public institution as such than in any private institutions? 
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The Wirness: Yes, we do, definitely. I wouldn’t say in- 
tegrity—I wouldn’t want to question the integrity, but it is 
the public responsibility which the Department has relied 
on and is relying on all these years. 

We believe that the public responsibility to the Depart- 
ment, to the general welfare of the United States, is inher- 
ent as a class now in public institutions, which is not 
inherent in private institutions. 

The Courr: Then because of that belief, you think that 
a rule or regulation or requirement, which excludes private 
[159] institutions unless they have public control, furthers 
and implements the statute under which you operate. 

The Witness: We do. 

The Court: Now, you investigated at my suggestion this 
institution in Boca Raton; did you not? 

The Wirness: Yes. 

The Court: And what was it that it lacked in the way 
of public regulation, supervision, or control that you find 
in the zoo in Dade County to which you would issue one for 
this animal without further inquiry? 

The Wrirness: A lack of answerableness to a responsible 
public body, the Dade County zoo being responsible to the 
Dade County authorities, and the plaintiff zoo being re- 
sponsible in that respect to the City of Boca Raton which 
has issued a merchant’s license. 

The Court: That is the distinction you make? 

The Wirness: That is the distinction. 

The Courr: Now, if you found that this zoo was respon- 
sible to Boca Raton in the same manner that the Dade 
County zoo is responsible to Dade County, would you per- 
mit these animals to be delivered to this zoo notwithstand- 
ing the fact that it is a private institution? 

The Wirness: We would certainly have to give con- 
sideration 

The Courr: Oh, no, tell me what you would do. This is 
[160] the time to tell me. Don’t equivocate. 

The Witness: Then I will be very direct about it; then, 
yes, we would, if we felt that this public responsibility and 
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this governing authority of Boca Raton were the equivalent 
of the Dade County authorities, yes. 


* * ® * ° 


[161] The Court: All right. 
Anything further? 
Mr. Ryan: No, Your Honor. 
Mr. Tucker: No. 
The Court: Stand down. 


(Witness withdrew from stand.) 


The Court: Call your next witness. 
Mr. Ryan: Your Honor, I have no further witness. 
Mr. Tucxer: I have no witness, sir. 


* @ & & o 
[162] Oran ArGUMENT ON BEHALF oF PLAINTIFF. 


Mr. Tucker: 


[168] I want to also point out and make somewhat of 
a clarification of what I considered the constitutional issue 
originally when this came before the Court. I do not 
specifically say that this statute is unconstitutional. I say 
that the regulation, which the Secretary has promulgated 
pursuant to those statutes in question, goes beyond the 
authority conferred under those statutes. And if the 
regulation is construed to be within those statutes, then 
of course I say that that would be an unconstitutional 
delegation of legislative power. 


[190] The Court: How do you detect a carrier animal? 
Mr. Tucker: I don’t know. 
The Court: You said that none had gone through. 

| Mr. Tucker: That is the testimony of the defendant. 
The Covzt: Is that so. 
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Mr. Tucker: Yes, they testified originally as to there be- 
ing no diseases. 

The Court: There being no diseases, they infer no 
carrier; is that it? 

Mr. Tucker: I wouldn’t say that, sir, that they infer no 
carrier. The only thing is they have not attributed a 
disease to a carrier animal. 
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